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&� 7KH &7($ 5HVXOWV LQ ([WHQVLYH 6HOI�&HQVRUVKLS

LQ 9LRODWLRQ RI WKH )LUVW $PHQGPHQW� �����������������������

,,� 7KHVH +DUPV $UH 8QMXVWLILHG 8QGHU WKH

,QWHUPHGLDWH 6FUXWLQ\ 7HVW RI 7XUQHU� ���������������������������� 
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�� 5HWURVSHFWLYH 7HUP ([WHQVLRQ 'RHV 1RW

3URPRWH 3UHVHUYDWLRQ�����������������������������������������

�� &RQJUHVV +DG 1R (YLGHQFH 7KDW

5HWURVSHFWLYH 7HUP ([WHQVLRQ 2SHUDWHV DV

DQ ,QFHQWLYH WR &UHDWH 1HZ 6SHHFK� �������������������

�� +DUPRQL]DWLRQ RI &RS\ULJKW 7HUPV :LWK

WKH (XURSHDQ 8QLRQ 6HUYHV 1R 6XEVWDQWLDO
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'RPEURZVNL Y� 3ILVWHU� ��� 8�6� ��� ������������������������������ ��

)ORULGD 6WDU Y� %�-�)�� ��� 8�6� ��� ������ ������������������������� ��

*HUW] Y� 5REHUW :HOFK� ,QF�� ��� 8�6� ��� ����������������������� ��

+DUSHU 	 5RZ� 3XEOLVKHUV� ,QF� Y� 1DWLRQ (QWHUSULVHV�

��� 8�6� ��� ������ ���������������������������������������������������� ��

+HGJHV Y� :DXFRQGD &RPPXQLW\ 8QLW 6FKRRO 'LVWULFW

1R� ���� � )��G ���� ��WK &LU� ������������������������������������ �

0DVVRQ Y� 1HZ <RUNHU 0DJD]LQH� ,QF�� ��� 8�6� ���

�������������������������������������������������������������������������������� ��

0D[WRQH�*UDKDP Y� %XUWFKDHOO� ��� )��G ���� ��G

&LU� ����� ���������������������������������������������������������������������� �

0H\HU Y� *UDQW� ��� 8�6� ��� ������ ���������������������������������� ��

0LOOHU Y� &DOLIRUQLD� ��� 8�6� �� ������������������������������������ ��

1HZ <RUN 7LPHV &R� Y� 6XOOLYDQ� ��� 8�6� ��� ���������� ��� ��

1HZ <RUN 7LPHV &R� Y� 7DVLQL� ��� 8�6� ��� ������������������� ��

1L[RQ Y� 6KULQN 0LVVRXUL *RYHUQPHQW 3$&� ��� 8�6�

��� �������������������������������������������������������������� ��� �����

5HJDQ Y� 7LPH� ,QF�� ��� 8�6� ��� ������������������������������������ �

5HOLJLRXV 7HFK� &HQWHU� Y� 6FRWW� �� )��G ��� ��WK &LU�

����� ����������������������������������������������������������������������������� �



iv

 

5HQR Y� $PHULFDQ &LYLO /LEHUWLHV 8QLRQ� ��� 8�6� ���

���������������������������������������������������������������������������������� �

5LOH\ Y� 1DWLRQDO )HGHUDWLRQ RI WKH %OLQG� ��� 8�6� ���

�������������������������������������������������������������������������������� ��

5RJHUV Y� .RRQV� ��� )��G ��� ��G &LU� ����� ��������������������� ��

6LPRQ 	 6FKXVWHU� ,QF� Y� 0HPEHUV RI WKH 1�<� 6WDWH

&ULPH 9LFWLPV %RDUG� ��� 8�6� ��� �������������������������� ��

6SHLVHU Y� 5DQGDOO� ��� 8�6� ��� ������������������������������������ ��

6XQWUXVW %DQN Y� +RXJKWRQ 0LIIOLQ &R�� ��� )��G ����

���WK &LU� ����� ������������������������������������������������������������ ��

6ZHH]\ Y� 1HZ +DPSVKLUH� ��� 8�6� ��� ������ ����������������� ��

7H[DV Y� -RKQVRQ� ��� 8�6� ��� ������ ��������������������������������� �

7LPH :DUQHU (QWHUWDLQPHQW &R� Y� )HGHUDO

&RPPXQLFDWLRQV &RPPLVVLRQ� ��� )��G ����

�'�&� &LU� ����� ����������������������������������������������������������� ��

7XUQHU %URDGFDVWLQJ 6\VWHP� ,QF� Y� )HGHUDO
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7XUQHU %URDGFDVWLQJ 6\VWHP� ,QF� Y� )HGHUDO

&RPPXQLFDWLRQV &RPPLVVLRQ� ��� 8�6� ���

��������������������������������������������������������������������������SDVVLP

8QLWHG 6WDWHV Y� 2
%ULHQ� ��� 8�6� ��� ������ ��������������������� ��
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:DUG Y� 5RFN $JDLQVW 5DFLVP� ��� 8�6� ��� ������������������� ��

:HVW 9LUJLQLD %RDUG RI (GXFDWLRQ Y� %DUQHWWH� ��� 8�6�

��� ��������������������������������������������������������������������������� �
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:LOOLDP :� )LVKHU ,,,� 5HFRQVWUXFWLQJ WKH )DLU 8VH

'RFWULQH� ��� +$59� /� 5(9� ���� ���������������������������� ��

3DXO *ROGVWHLQ� &RS\ULJKW DQG WKH )LUVW $PHQGPHQW�

�� &2/80� /� 5(9� ��� ������ �������������������������������������� ��

3LHUUH 1� /HYDO� 7RZDUG D )DLU 8VH 6WDQGDUG� ��� +$59�

/� 5(9� ���� ������ ����������������������������������������������������� ��

-HVVLFD /LWPDQ� 5HIRUPLQJ ,QIRUPDWLRQ /DZ LQ

&RS\ULJKW
V ,PDJH� �� 8� '$<721 /� 5(9� ���

�������������������������������������������������������������������������������� ��

0HOYLOOH %� 1LPPHU� 'RHV &RS\ULJKW $EULGJH WKH )LUVW

$PHQGPHQW *XDUDQWHHV RI )UHH 6SHHFK DQG 3UHVV"�

�� 8&/$ /� 5(9� ���� ��������������������������������������������� ��

3DPHOD /L&DO]L 2·&RQQHOO� 2QOLQH 'LDU\� 1�<� 7,0(6�

$SU� ��� ���� ��������������������������������������������������������������� ��

-RKQ 6XWKHUODQG� 7KH *UHDW &RS\ULJKW 'LVDVWHU�

/21'21 5(9� 2) %22.6� -DQ ��� ������������������������������� ��

/OR\G /� :HLQUHE� )DLU 8VH� � )25'+$0 /� 5(9� ����

�������������������������������������������������������������������������������� ��

6� 5HS� 1R� ������� �-XO\ ��� ����� ����������������������������SDVVLP

&RS\ULJKW +HDULQJV RQ 3UH����� 'LVWULEXWLRQ RI

5HFRUGLQJV &RQWDLQLQJ 0XVLFDO &RPSRVLWLRQV�

&RS\ULJKW 7HUP ([WHQVLRQ� DQG &RS\ULJKW 3HU

3URJUDP /LFHQVHV %HIRUH WKH 6XEFRPP� RQ &RXUWV

DQG ,QWHOOHFWXDO 3URSHUW\ RI WKH &RPP� RQ WKH

-XGLFLDU\� ���WK &RQJ� �-XQH ��� ����������������������������� ��

+HDULQJ RQ 0XVLF /LFHQVLQJ LQ 5HVWDXUDQWV DQG 5HWDLO

DQG 2WKHU (VWDEOLVKPHQWV %HIRUH WKH 6XEFRPP� RQ
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6� ��� %HIRUH WKH 6HQDWH &RPP� RQ WKH -XGLFLDU\�

���WK &RQJ� �6HSW� ��� ��������������������������������������SDVVLP

$JUHHPHQW RQ *XLGHOLQHV IRU &ODVVURRP &RS\LQJ LQ

1RW�)RU�3URILW (GXFDWLRQDO ,QVWLWXWLRQV� +�5� 5HS�

1R� �������� ��WK &RQJ�� DW ����� �������

UHSULQWHG LQ ���� 8�6�&�&�$�1� ������������������������������� ��

5HJLVWHU RI &RS\ULJKWV� 5HSRUW RQ &RS\ULJKW DQG
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7KH &ROOHJH $UW $VVRFLDWLRQ �&$$� LV D PHPEHUVKLS

RUJDQL]DWLRQ UHSUHVHQWLQJ ������ DUWLVWV� DUW KLVWRULDQV�

VFKRODUV� FXUDWRUV� FROOHFWRUV� HGXFDWRUV� DUW SXEOLVKHUV DQG

RWKHU YLVXDO DUWV SURIHVVLRQDOV ZKR� E\ YRFDWLRQ RU DYRFDWLRQ�

DUH FRQFHUQHG DERXW DQG DUH FRPPLWWHG WR WKH SUDFWLFH RI

DUW� WHDFKLQJ DQG UHVHDUFK DERXW WKH YLVXDO DUWV DQG

KXPDQLWLHV� $QRWKHU ����� XQLYHUVLW\ DUW DQG DUW KLVWRU\

GHSDUWPHQWV� PXVHXPV� OLEUDULHV DQG SURIHVVLRQDO DQG

FRPPHUFLDO RUJDQL]DWLRQV DUH LQVWLWXWLRQDO PHPEHUV RI &$$�

7KH 9LVXDO 5HVRXUFHV $VVRFLDWLRQ �95$� LV D SURIHVVLRQDO

VRFLHW\ ZLWK PRUH WKDQ ��� PHPEHUV GHYRWHG WR DGYDQFLQJ

NQRZOHGJH� UHVHDUFK DQG HGXFDWLRQ LQ WKH ILHOG RI YLVXDO

LQIRUPDWLRQ UHVHDUFK� 7KH $VVRFLDWLRQ RIIHUV D IRUXP IRU

LVVXHV VXUURXQGLQJ GRFXPHQWDWLRQ DQG DFFHVV WR LPDJHV RI

YLVXDO FXOWXUH� LQWHJUDWLRQ RI WHFKQRORJ\�EDVHG LQVWUXFWLRQ

DQG UHVHDUFK� LQWHOOHFWXDO SURSHUW\ SROLF\ DQG YLVXDO

LQIRUPDWLRQ VWDQGDUGV GHYHORSPHQW� 0HPEHUV LQFOXGH DUW�

DUFKLWHFWXUH� ILOP DQG YLGHR OLEUDULDQV� LPDJH VSHFLDOLVWV�

LQFOXGLQJ VOLGH� SKRWRJUDSK� PLFURILOP DQG GLJLWDO DUFKLYLVWV�

PXVHXP FXUDWRUV� JDOOHULHV� SXEOLVKHUV� LPDJH V\VWHP

YHQGRUV� ULJKWV DQG UHSURGXFWLRQ RIILFLDOV� SKRWRJUDSKHUV� DUW

KLVWRULDQV� DUWLVWV� DQG VFLHQWLVWV� 7KH PDMRULW\ RI WKH 95$

PHPEHUVKLS UHSUHVHQWV YLVXDO UHVRXUFHV SURIHVVLRQDOV DQG

OLEUDULDQV ZRUNLQJ LQ KLJKHU HGXFDWLRQ DQG PXVHXPV�

PDQDJLQJ YLVXDO FROOHFWLRQV RI ��PP VOLGHV� SKRWRJUDSKV

DQG GLJLWDO LPDJHV WR VXSSRUW HGXFDWLRQ DQG UHVHDUFK�

7KH 1DWLRQDO +XPDQLWLHV $OOLDQFH �1+$� LV D FRDOLWLRQ RI

PRUH WKDQ HLJKW\ DVVRFLDWLRQV FRQFHUQHG ZLWK QDWLRQDO

KXPDQLWLHV SROLF\� 0HPEHUVKLS LQFOXGHV DVVRFLDWLRQV RI

� /HWWHUV IURP DOO SDUWLHV FRQVHQWLQJ WR WKH ILOLQJ RI WKLV EULHI KDYH

EHHQ ILOHG ZLWK WKH &OHUN RI WKLV &RXUW� 1R FRXQVHO IRU D SDUW\ DXWKRUHG

WKLV EULHI LQ ZKROH RU LQ SDUW� DQG QR SHUVRQ RWKHU WKDQ DPLFL FXULDH� RU

WKHLU FRXQVHO� PDGH D PRQHWDU\ FRQWULEXWLRQ WR WKH SUHSDUDWLRQ RU

VXEPLVVLRQ RI WKLV EULHI�
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VFKRODUV DQG VFKRODUO\ VRFLHWLHV� OLEUDULHV� PXVHXPV� VWDWH

KXPDQLWLHV FRXQFLOV� KLVWRULFDO VRFLHWLHV� LQVWLWXWLRQV RI KLJKHU

HGXFDWLRQ� LQGHSHQGHQW DQG XQLYHUVLW\�EDVHG UHVHDUFK

FHQWHUV DQG XQLYHUVLW\ SUHVVHV� 7KH 1+$ DGYRFDWHV IRU

VXSSRUW IRU KXPDQLWLHV UHVHDUFK DQG UHSUHVHQWV LWV PHPEHUV

LQ PDWWHUV RI SROLF\ RU OHJLVODWLRQ DIIHFWLQJ ZRUN LQ WKH

KXPDQLWLHV�

7KH &RQVRUWLXP RI &ROOHJH DQG 8QLYHUVLW\ 0HGLD &HQWHUV

�&&80&� LV DQ RUJDQL]DWLRQ ZKRVH PLVVLRQ LV WR SURYLGH

OHDGHUVKLS DQG D IRUXP IRU LQIRUPDWLRQ H[FKDQJH WR WKH

SURYLGHUV RI PHGLD DQG WHFKQRORJ\ VXSSRUW IRU TXDOLW\

WHDFKLQJ DQG OHDUQLQJ DW KLJKHU HGXFDWLRQ LQVWLWXWLRQV� 7KH

PRUH WKDQ ��� PHPEHUV UHSUHVHQW DOO VL]HV RI LQVWLWXWLRQV LQ

KLJKHU HGXFDWLRQ WKDW SURYLGH PHGLD DQG LQVWUXFWLRQDO

WHFKQRORJ\�UHODWHG VXSSRUW VHUYLFHV� DV ZHOO DV FRPSDQLHV

SURYLGLQJ UHODWHG SURGXFWV�

7KH 1DWLRQDO ,QLWLDWLYH IRU D 1HWZRUNHG &XOWXUDO

+HULWDJH �1,1&+� LV D GLYHUVH QRQSURILW FRDOLWLRQ RI DUWV�

KXPDQLWLHV DQG VRFLDO VFLHQFH RUJDQL]DWLRQV FUHDWHG WR DVVXUH

OHDGHUVKLS IURP WKH FXOWXUDO FRPPXQLW\ LQ WKH HYROXWLRQ RI

WKH GLJLWDO HQYLURQPHQW�

68068000$5< 2) 7+$5< 2) 7+(( $5$5**80(80(1177

$PLFL·V PHPEHUV XVH� SUHVHUYH� VWXG\� WHDFK� SXEOLFO\

GLVSOD\� SXEOLFO\ SHUIRUP DQG FUHDWH GHULYDWLYH ZRUNV IURP

ZRUNV DIIHFWHG E\ WKH &RS\ULJKW 7HUP ([WHQVLRQ $FW �&7($��

7KH $FW·V PRVW LPPHGLDWH SURKLELWRU\ HIIHFWV RQ WKHVH

DFWLYLWLHV LQYROYH ZRUNV WKDW ZHUH LQ WKHLU VHFRQG WHUP LQ

���� RU ZHUH ZRUNV IRU KLUH� 6HH �� 8�6�&� �� ����F��

����E�� $EVHQW WKH &7($� VLJQLILFDQW QXPEHUV RI WKHVH

ZRUNV ZRXOG KDYH IDOOHQ LQWR WKH SXEOLF GRPDLQ ZLWKLQ WKH

QH[W IHZ \HDUV� PDNLQJ WKHP IUHHO\ DYDLODEOH IRU D EURDG

UDQJH RI VFKRODUO\� FUHDWLYH DQG HGXFDWLRQDO SXUSRVHV� 7KH

&7($ DSSOLHV UHWURVSHFWLYHO\� H[WHQGLQJ WKH WHUPV RI WKHVH

VXEVLVWLQJ FRS\ULJKWV E\ WZHQW\ \HDUV� 7KLV WHUP H[WHQVLRQ

HVSHFLDOO\ SHQDOL]HV VFKRODUV� PXVHXPV� WHDFKHUV DQG DUWLVWV ²

DPLFL·V PHPEHUV ² ZKRVH ZRUN FHQWHUV DURXQG ZRUNV RI WKH
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SDVW� 7KH\ KDYH EHHQ GHSULYHG RI WKHLU DELOLW\ WR XVH WKHVH

ZRUNV ZLWKRXW ULVNLQJ VXLW IRU LQIULQJHPHQW IRU DW OHDVW

WZHQW\ DGGLWLRQDO \HDUV�

7KDW DPLFL·V PHPEHUV HLWKHU PD\ UHO\ RQ WKH IDLU XVH

SURYLVLRQV RI WKH &RS\ULJKW $FW RU ZDLW WZR GHFDGHV IURP

QRZ WR KDYH WKH XQIHWWHUHG ULJKW WR XVH WKHVH ZRUNV LV QR

SDOOLDWLYH� )DLU XVH� ZKLFK LQ WKHRU\ LV DYDLODEOH WR PLWLJDWH

WKH VXEVWDQWLDO UHVWUDLQWV WKDW FRS\ULJKW LPSRVHV RQ IUHH

VSHHFK� LV LQ SUDFWLFH XQSUHGLFWDEOH DQG XQFHUWDLQ ²

HVSHFLDOO\ IRU XVHV RI LPDJHV DQG LQ SXEOLVKHG ZRUN� 7KH

GLUHFW UHVXOW RI WKH &7($ LV WKDW DPLFL·V PHPEHUV DUH IRUFHG

WR VHOI�FHQVRU WKHLU VSHHFK ZLWK UHVSHFW WR ZRUNV WKDW

RWKHUZLVH ZRXOG EH LQ WKH SXEOLF GRPDLQ�

$V DPLFL·V PHPEHUV H[SHULHQFH GDLO\� UHWURVSHFWLYH WHUP

H[WHQVLRQ GLUHFWO\ UHVWULFWV H[SUHVVLRQ� 7KHUHIRUH� LW PXVW EH

HYDOXDWHG XQGHU WKH H[DFWLQJ VWDQGDUGV VHW IRUWK LQ 7XUQHU

%URDGFDVWLQJ 6\VWHP� ,QF� Y� )HGHUDO &RPPXQLFDWLRQV

&RPPLVVLRQ� ��� 8�6� ��� ������ �7XUQHU ,� DQG 7XUQHU

%URDGFDVWLQJ 6\VWHP� ,QF� Y� )HGHUDO &RPPXQLFDWLRQV

&RPPLVVLRQ� ��� 8�6� ��� ������ �7XUQHU ,,�� $V WKH 7XUQHU

FDVHV UHDIILUPHG� FRQWHQW�QHXWUDO UHJXODWLRQV RI VSHHFK DUH

FRQVWLWXWLRQDO RQO\ LI WKH\ IXUWKHU D VXEVWDQWLDO JRYHUQPHQWDO

LQWHUHVW XQUHODWHG WR WKH VXSSUHVVLRQ RI IUHH H[SUHVVLRQ DQG

UHVWULFW QR PRUH VSHHFK WKDQ QHFHVVDU\�

5HWURVSHFWLYH WHUP H[WHQVLRQ PLVHUDEO\ IDLOV 7XUQHU

VFUXWLQ\� 7KH HYLGHQFH EHIRUH &RQJUHVV GHPRQVWUDWHG WKDW

WKHUH FRXOG EH QR MXVWLILFDWLRQ IRU H[WHQGLQJ VXEVLVWLQJ

FRS\ULJKWV� RWKHU WKDQ WR DGG DQ H[WUD WZHQW\ \HDUV RI

SRWHQWLDO UHYHQXH WR WKH UHODWLYHO\ VPDOO QXPEHU RI ZRUNV

WKDW KDG SURYHG HQGXULQJO\ VXFFHVVIXO� 7KLV VXEVLGL]DWLRQ RI

D IHZ ZRUNV RI D IHZ FRS\ULJKW RZQHUV ² ZKR DOUHDG\ KDYH

UHFHLYHG VLJQLILFDQW YDOXH IURP WKHLU RZQHUVKLS XQGHU WKH

SUHH[LVWLQJ WHUP ² LV QRW QDUURZO\ WDLORUHG DQG FDQQRW MXVWLI\

WKH ZLGHVSUHDG VXSSUHVVLRQ RI VSHHFK WKDW LV WKH LQHYLWDEOH

DQG GHPRQVWUDEOH FRQVHTXHQFH RI WKH &7($� $V D UHVXOW�
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SURVSHFWLYH WHUP H[WHQVLRQ IXUWKHU WLSV WKH FRS\ULJKW EDODQFH

DZD\ IURP OHJLWLPDWH H[SUHVVLYH XVH RI FRS\ULJKWHG ZRUNV�

$5*80$5*80((1717

,,�� 5HWURVSHFWLYH 7HUP5HWURVSHFWLYH 7HUP (([[WHQVLRQ 6HYHUHO\ ,QWHQVLRQ 6HYHUHO\ ,QKKLELELLWV D :LGHWV D :LGH
5DQJH R5DQJH RII ([SUHV([SUHVVVLRQ LQ :D\V 7KLRQ LQ :D\V 7KDDWW &&RQJUHVV )DLRQJUHVV )DLOOHG 7HG 7RR
&RQVLGHU�&RQVLGHU�

$PLFL·V PHPEHUV XVH FRS\ULJKWHG H[SUHVVLRQ WR WHDFK� WR

LQFRUSRUDWH LQWR VFKRODUVKLS RU DUW� DQG WR H[SUHVV D WKRXJKW

LQ WKH PRVW SHUVXDVLYH ZD\� DOO RI ZKLFK LV FRUH )LUVW

$PHQGPHQW VSHHFK�� )RU WKHLU SXUSRVHV� WKHUH RIWHQ LV QR

VXEVWLWXWH IRU WKH IXOO LPDJH RI D ZRUN RI DUW RU D SKRWRJUDSK�

7KH &RXUW KDV UHFRJQL]HG WKDW LPDJHV LQ SDUWLFXODU PD\ KDYH

YLVFHUDO LPSDFW WKDW WH[W FDQQRW FRQYH\� 6HH 7H[DV Y�

-RKQVRQ� ��� 8�6� ���� ��� ������ �´7KH XVH RI DQ HPEOHP

RU IODJ WR V\PEROL]H VRPH V\VWHP� LGHD� LQVWLWXWLRQ� RU

SHUVRQDOLW\� LV D VKRUW FXW IURP PLQG WR PLQG�µ� �TXRWLQJ

:HVW 9LUJLQLD %G� RI (GXF� Y� %DUQHWWH� ��� 8�6� ���� ���

�������� 5HJDQ Y� 7LPH� ,QF�� ��� 8�6� ���� ��� ������

�%UHQQDQ� -�� FRQFXUULQJ DQG GLVVHQWLQJ LQ SDUW� �´7KH DGDJH

WKDW ¶RQH SLFWXUH LV ZRUWK D WKRXVDQG ZRUGV· UHIOHFWV WKH

FRPPRQ�VHQVH XQGHUVWDQGLQJ WKDW LOOXVWUDWLRQV DUH DQ

H[WUHPHO\ LPSRUWDQW IRUP RI H[SUHVVLRQ IRU ZKLFK WKHUH LV QR

JHQXLQH VXEVWLWXWH�µ�� $PLFL·V PHPEHUV DOVR XVH OLWHUDU\

ZRUNV� PXVLF DQG RWKHU PDWHULDOV� 7KHLU DELOLW\ WR

GHPRQVWUDWH DQG SHUVXDGH GHSHQGV RQ WKHLU VKRZLQJ

UHDGHUV� YLHZHUV DQG VWXGHQWV ZKDW WKH\ DUH WDONLQJ DERXW ²

� $ VFKRODU·V RU DUWLVW·V FKRLFH RI ZKDW VSHHFK WR UHSURGXFH RU

HQGRUVH LV VXEMHFW WR WKH KLJKHVW FRQVWLWXWLRQDO SURWHFWLRQ� ´6HOHFWLQJ

ZKLFK VSHHFK >WR FRS\ DQG GLVWULEXWH@ LV� DV ZH NQRZ IURP WKH H[DPSOH RI

SXEOLVKLQJ KRXVHV� PRYLH WKHDWHUV� ERRNVWRUHV� DQG 5HDGHU·V 'LJHVW� QR OHVV

FRPPXQLFDWLRQ WKDQ LV FUHDWLQJ WKH VSHHFK LQ WKH ILUVW SODFH�µ 7XUQHU ,�

��� 8�6� DW ��� �2·&RQQRU� -�� FRQFXUULQJ DQG GLVVHQWLQJ LQ SDUW�� VHH DOVR

+HGJHV Y� :DXFRQGD &PW\� 8QLW 6FK� 'LVW� 1R� ���� � )��G ����� ���� ��WK

&LU� ����� �´$ FLW\ PD\ QRW OLPLW ERRNVHOOHUV WR YHQGLQJ WKH ZRUNV WKH\

ZULWH WKHPVHOYHV � � � � 7KDW DGRSWLQJ WKH H[SUHVVLRQ RI RWKHUV LV D IRUP RI

VSHHFK ZH IUHHO\ FRQFHGH�µ��
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LQ VKRUW� LW GHSHQGV RQ WKHLU DELOLW\ WR FRS\� GLVSOD\ RU

SHUIRUP FRS\ULJKWHG ZRUNV�

5HWURVSHFWLYH WHUP H[WHQVLRQ OLPLWV WKLV W\SH RI VSHHFK LQ

D PXOWLSOLFLW\ RI ZD\V� &RQJUHVV FRQVLGHUHG QRQH RI WKHP�

,Q 7XUQHU ,� WKH &RXUW QRWHG WKDW WKH UHFRUG EHIRUH LW ODFNHG

ILQGLQJV RQ WKH HIIHFWV RI WKH UHJXODWLRQ RQ WKH ´ORVHUVµ ² WKH

FDEOH RSHUDWRUV ZKRVH VSHHFK ZDV VXSSUHVVHG LQ RUGHU WR

SURPRWH WKH VSHHFK RI ORFDO EURDGFDVWHUV� ��� 8�6� DW ����

��� :LWKRXW WKDW LQIRUPDWLRQ� HVVHQWLDO WR HYDOXDWLQJ

ZKHWKHU WKH UHJXODWLRQ ZDV QDUURZO\ WDLORUHG� UHYHUVDO DQG

UHPDQG ZDV UHTXLUHG�

:KHQ LW HQDFWHG WKH &7($� &RQJUHVV UHSHDWHG WKDW

PLVWDNH� ,W GLG QRW EDODQFH WKH SRVVLEOH DGYDQWDJHV RI

UHWURVSHFWLYH WHUP H[WHQVLRQ WR RZQHUV RI ROGHU OXFUDWLYH

FRS\ULJKWV DJDLQVW WKH KDUPV WR WKH IUHHGRP RI DOO WKH RWKHU

VSHDNHUV ² VXFK DV WKH DUW KLVWRULDQV� VFKRODUV DQG DUWLVWV ²

ZKRVH ZRUN LV VWXG\LQJ WKH SDVW� &RQJUHVV GLG QRW� DV WKH

)LUVW $PHQGPHQW UHTXLUHV� PDNH D UHDVRQHG MXGJPHQW WKDW

WKH ´EXUGHQ LPSRVHGµ RQ VSHDNHUV ZDV ´FRQJUXHQW WR WKH

EHQHILWV >WKH UHWURVSHFWLYH WHUP H[WHQVLRQ@ DIIRUGV�µ 7XUQHU

,,� ��� 8�6� DW ���� ,WV IDLOXUH WR GR VR� LQ DQG RI LWVHOI� LV D

EDVLV IRU UHYHUVLQJ WKH MXGJPHQW RI WKH &RXUW RI $SSHDOV�

$$�� 5HWURVSHFWLYH 7H5HWURVSHFWLYH 7HUUP (P ([[WHQVLRQ 6XWHQVLRQ 6XEEVWDQVWDQWWLDOLDOOO\\ ,,QKLELQKLELWVWV
6FKRODU6FKRODUVVKLKLSS� 7� 7HHDFKLQJ DDFKLQJ DQQG &UHDWLYG &UHDWLYLLW\W\. 
,Q WKH SDVW� UHVHDUFKHUV FRXOG DQWLFLSDWH DQG SODQ RQ

QHZ PDWHULDO EHFRPLQJ DYDLODEOH IRU XQUHVWULFWHG XVH RQ D

FRQVWDQW DQG FRQWLQXLQJ EDVLV� 5HWURVSHFWLYH WHUP H[WHQVLRQ�

KRZHYHU� ´SXWV D ���\HDU PRUDWRULXP RQ WKH SXEOLF GRPDLQµ

DQG FRPSOHWHO\ XSVHWV WKRVH H[SHFWDWLRQV� 0LQRULW\ 9LHZV RI

6HQ� %URZQ� 6� 5HS� 1R� ������� �-XO\ ��� ������ ,W PDNHV

XVH RI ROGHU ZRUNV LPSRVVLEOH ² RU QHDUO\ VR ² LQ PDQ\

LQVWDQFHV� %HFDXVH DPLFL·V PHPEHUV QHHG WR XVH VXFK ZRUNV�

EXW DUH XQDEOH WR UHO\ RQ IDLU XVH IRU PXFK RI WKHLU PRVW

LPSRUWDQW H[SUHVVLRQ� VHH LQIUD 6HFWLRQ ,�%� WKH\ PXVW REWDLQ

SHUPLVVLRQ IRU HDFK XVH� 7KDW SHUPLVVLRQ� KRZHYHU� FDQ

RIWHQ EH LPSRVVLEOH WR REWDLQ�
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7R EHJLQ� VFKRODUV DQG UHVHDUFKHUV KDYH LPPHQVH

GLIILFXOWLHV HYHQ ILQGLQJ VXFFHVVRUV LQ LQWHUHVW WR WKH

FRS\ULJKW RZQHUV RI PDQ\ GHFDGHV SDVW� $PLFL·V PHPEHUV

URXWLQHO\ HQJDJH LQ H[SHQVLYH� WLPH�FRQVXPLQJ DQG RIWHQ

IUXLWOHVV VHDUFKHV IRU WKH FRS\ULJKW RZQHUV RI WKHVH ROGHU

ZRUNV� 7KH SURFHVV RIWHQ EHJLQV ZLWK JHQHDORJ\ ²

DWWHPSWLQJ WR GHWHUPLQH WKH DXWKRU·V KHLUV ² DQG HQGV DW WKH

WHOHSKRQH ERRN��

7KH SUREOHP LV PXOWLSOLHG IRU LQVWLWXWLRQV ZLWK

VXEVWDQWLDO FROOHFWLRQV� 7KH 0HPRULDO $UW *DOOHU\ LQ

5RFKHVWHU� 1HZ <RUN ZLVKHG WR UHSURGXFH ZRUNV LW RZQV LQ

SXEOLFDWLRQV� DV LQ VOLGH VHWV IRU ORFDO DUHD WHDFKHUV DV SDUW RI

HGXFDWLRQDO SURJUDPV� RU RQ WKH ,QWHUQHW IRU RWKHU WHDFKHUV�

,W KDV GLIILFXOW\� KRZHYHU� ILQGLQJ FRS\ULJKW RZQHUV IRU ZRUNV

PDQ\ GHFDGHV DIWHU WKHLU FUHDWLRQ� &I� 5HQR Y� $PHULFDQ &LYLO

/LEHUWLHV 8QLRQ� ��� 8�6� ���� ������� ������ ������ �ODZ

PDNLQJ LW ´SURKLELWLYHO\ H[SHQVLYHµ RU HFRQRPLFDOO\

LQIHDVLEOH WR GHWHUPLQH ZKHQ VSHHFK ZDV ODZIXO

XQFRQVWLWXWLRQDOO\ UHVWULFWHG VSHHFK��

0RUHRYHU� WKH H[WUDRUGLQDU\ FRVWV LQ WLPH� HQHUJ\ DQG

PRQH\ QHHGHG WR HQJDJH LQ D VHDUFK IRU D FRS\ULJKW RZQHU

IUHTXHQWO\ GHWHUV ZRXOG�EH VSHDNHUV IURP GRLQJ VR� 2Q WKHLU

VLGH� FRS\ULJKW RZQHUV PD\ UHIXVH SHUPLVVLRQ VLPSO\ EHFDXVH

�
6HH� H�J�� 7KH &RS\ULJKW 7HUP ([WHQVLRQ $FW RI ����� +HDULQJ RQ 6�

��� %HIRUH WKH 6HQDWH &RPP� RQ WKH -XGLFLDU\� ���WK &RQJ� �� �6HSW� ���

����� >KHUHLQDIWHU ���� +HDULQJ@� DW �� �6WDWHPHQW RI 0DU\EHWK 3HWHUV�

5HJLVWHU RI &RS\ULJKWV >KHUHLQDIWHU 3HWHUV@��

>,@W LV H[FHHGLQJO\ GLIILFXOW WR GHWHUPLQH WKH FRS\ULJKW VWDWXV RI

FHUWDLQ W\SHV RI ZRUNV� H�J�� SKRWRJUDSKV� SULQWV DQG ODEHOV�

0RUHRYHU� ILQGLQJ WKH FXUUHQW RZQHU FDQ EH DOPRVW LPSRVVLEOH�

:KHUH WKH FRS\ULJKW UHJLVWUDWLRQ UHFRUGV VKRZ WKDW WKH DXWKRU LV

WKH RZQHU ILQGLQJ D FXUUHQW DGGUHVV RU WKH DSSURSULDWH KHLU LV

H[WUHPHO\ GLIILFXOW� :KHUH WKH RULJLQDO RZQHU ZDV D FRUSRUDWLRQ�

WKH WDVN LV VRPHZKDW HDVLHU EXW KHUH WRR WKHUH DUH PDQ\

DVVLJQPHQWV DQG RFFDVLRQDOO\ EDQNUXSWFLHV ZLWK QR FOHDU WLWOH WR

ZRUNV�
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WKHLU WUDQVDFWLRQ FRVWV DUH WRR KLJK ² WKH DGPLQLVWUDWLYH FRVWV

LQYROYHG RXWZHLJK WKH VPDOO IHHV WKDW WKH FRS\ULJKW RZQHU

PLJKW UHFRXS� $V D UHVXOW RI UHWURVSHFWLYH WHUP H[WHQVLRQ� DOO

RI WKHVH GLIILFXOWLHV QRZ SHUVLVW IRU DQRWKHU WZHQW\ \HDUV DQG�

DV WKH GDWH RI RULJLQDO DXWKRUVKLS UHFHGHV HYHU IXUWKHU LQ

WLPH� WKH\ DUH VLJQLILFDQWO\ H[DFHUEDWHG�

7KLV LQDELOLW\ WR FOHDU ULJKWV WR ROGHU ZRUNV KDV

HQRUPRXV SUDFWLFDO FRQVHTXHQFHV IRU VFKRODUV� WHDFKHUV DQG

DUWLVWV� QRQH RI ZKLFK ZHUH H[SORUHG E\ &RQJUHVV� )RU

H[DPSOH� ´:KR %XLOW $PHULFD"µ LV D SDWKEUHDNLQJ� DZDUG�

ZLQQLQJ &'�520 VHULHV FRQWDLQLQJ PDQ\ SULPDU\ VRXUFHV

IURP WKH 'HSUHVVLRQ (UD IRU KLJK VFKRRO DQG FROOHJH VWXGHQWV�

,WV DXWKRUV KDG LPPHQVH GLIILFXOWLHV WUDFNLQJ GRZQ FRS\ULJKW

RZQHUV� ZKR� ZKHQ IRXQG� VRPHWLPHV ZDQWHG ODUJH

SD\PHQWV IRU ROGHU ZRUNV ZKRVH RQO\ SUHVHQW YDOXH ZDV

KLVWRULFDO� ,Q QXPHURXV LQVWDQFHV� WKH DXWKRUV VXEVWLWXWHG

IHGHUDO JRYHUQPHQW ZRUNV DQG RWKHU SXEOLF GRPDLQ ZRUNV

IRU WKHLU SUHIHUUHG FKRLFHV�� 7KH DXWKRUV ZHUH IRUFHG WR

OHDYH RXW ZRUNV HQWLUHO\ ² +XH\ /RQJ·V ���� FDPSDLJQ VRQJ�

´(YHU\ 0DQ D .LQJ�µ DV ZHOO DV EULHI H[FHUSWV IURP SRSXODU

ILOPV RI WKH WLPH� IRU H[DPSOH ² EHFDXVH FRS\ULJKW RZQHUV

LQVLVWHG XSRQ WKRXVDQGV RI GROODUV IRU PLQRU XVHV� ,Q RWKHU

FDVHV� VXFK DV H[FHUSWV IURP &DQH� WKH ���� QRYHO E\ ZHOO�

NQRZQ +DUOHP 5HQDLVVDQFH DXWKRU -HDQ 7RRPHU� WKH\

LQYHVWHG PRQWKV RI HIIRUW DQG KXQGUHGV RI GROODUV LQ

� /LNHZLVH� 7KRPDV 7KXUVWRQ RI 7HDFKHUV &ROOHJH DW &ROXPELD

8QLYHUVLW\� 3URMHFW 'LUHFWRU RI WKH 1HZ 'HDO 1HWZRUN� KDV IRXQG WKDW WKH

EXON RI SULPDU\ GRFXPHQWV DYDLODEOH YLD SRSXODU GLJLWDO VRXUFHV� LQFOXGLQJ

WKH 1HZ 'HDO 1HWZRUN� HPSKDVL]H JRYHUQPHQW RYHU VRFLHW\� 7KHVH RQOLQH

DQG HDVLO\ DFFHVVLEOH PDWHULDOV DUH EHFRPLQJ WKH UDZ PDWHULDOV XVHG E\

KLJK VFKRRO WHDFKHUV DQG RWKHUV WR WHDFK WKH KLVWRU\ RI WKH ����V DQG

����V� 7KH 1HZ 'HDO 1HWZRUN� IRU H[DPSOH� RIIHUV SULPDU\ VRXUFHV�

OHVVRQ SODQV� ZHE SURMHFWV DQG ELEOLRJUDSKLF PDWHULDOV RQ WKH *UHDW

'HSUHVVLRQ� $EVHQW 'LVQH\� :DUQHU %URWKHUV DQG *HUVKZLQ� WKH 1HZ 'HDO

EHLQJ UHSUHVHQWHG GLJLWDOO\ DSSHDUV WR SOD\ D IDU JUHDWHU UROH LQ $PHULFDQ

FXOWXUH RI WKH SHULRG WKDQ LW DFWXDOO\ GLG�
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DFTXLULQJ SHUPLVVLRQV� GUDLQLQJ WKHLU OLPLWHG EXGJHW DQG

WLPH�

$PLFL·V PHPEHUV RYHUZKHOPLQJO\ UHSRUW WKDW WKLV

H[SHULHQFH LV W\SLFDO� 3HUPLVVLRQ IHHV IRU VLQJOH LPDJHV� VKRUW

H[FHUSWV DQG RWKHU VKRUW ZRUNV URXWLQHO\ UXQ LQWR WKH

KXQGUHGV RI GROODUV� LI WKH\ DUH DYDLODEOH DW DOO� 7R WDNH

DQRWKHU H[DPSOH� ´7KH 9LGHR (QF\FORSHGLD RI WKH 7ZHQWLHWK

&HQWXU\�µ D UHVRXUFH XVHG E\ &&80& PHPEHUV DQG RWKHU

KLJKHU HGXFDWLRQ LQVWLWXWLRQV� PDNHV HQRUPRXVO\ YDOXDEOH

GRFXPHQWDU\ IRRWDJH DYDLODEOH WR VFKRODUV DQG VWXGHQWV�

'LIILFXOWLHV LQ ULJKWV�FOHDUDQFH� KRZHYHU� KDYH OHIW JDSLQJ

KROHV LQ WKLV UHVRXUFH�

&RS\ULJKW RZQHUV DOVR KDYH EHHQ NQRZQ WR UHIXVH

SHUPLVVLRQ IRU VFKRODUO\ ZRUNV EHFDXVH WKH\ GLVDJUHH ZLWK

WKH FRQWHQW�� -XOLD )RXONHV� D FXOWXUDO KLVWRULDQ DW WKH 1HZ

6FKRRO 8QLYHUVLW\� IRU H[DPSOH� ZDV GHQLHG SHUPLVVLRQ WR

TXRWH OHWWHUV IURP D GDQFHU LQ KHU ERRN RQ WKH GHYHORSPHQW

RI PRGHUQ GDQFH LQ WKH ����V DQG ����V RQ WKH EDVLV RI

ZKDW WKH FRS\ULJKW RZQHU GHHPHG )RXONHV· ´UDFH�JHQGHU

DJHQGD�µ 3URIHVVRU -RQDWKDQ )LQHEHUJ RI WKH 8QLYHUVLW\ RI

,OOLQRLV� D ORQJWLPH &$$ PHPEHU DQG D SDVW PHPEHU RI LWV

%RDUG RI 'LUHFWRUV� ZDQWHG WR XVH D SKRWRJUDSK RI 3LFDVVR

ZDWFKLQJ KLV GDXJKWHU GUDZ LQ KLV ZHOO�NQRZQ ERRN 7KH

,QQRFHQW (\H� &KLOGUHQ·V $UW DQG WKH 0RGHUQ $UWLVW �3ULQFHWRQ

8QLY� 3UHVV ������ 7KH SKRWRJUDSK ZDV WKH PRVW LPSRUWDQW

GRFXPHQWDWLRQ IRU 3URIHVVRU )LQHEHUJ·V DUJXPHQW DERXW

� &RS\ULJKW FODLPV WKDW DUH PRWLYDWHG E\ GLVDJUHHPHQW ZLWK D

GHIHQGDQW·V PHVVDJH KDYH� LQ VRPH FDVHV� DGYDQFHG WR DSSHOODWH OLWLJDWLRQ�

6HH� H�J�� 5HOLJLRXV 7HFK� &WU� Y� 6FRWW� �� )��G ��� ��WK &LU� ����� �RQH RI D

ODUJH QXPEHU RI FRS\ULJKW FDVHV EURXJKW E\ &KXUFK RI 6FLHQWRORJ\ DJDLQVW

FULWLFV�� 0D[WRQH�*UDKDP Y� %XUWFKDHOO� ��� )��G ���� ��G &LU� �����

�´SUR�FKRLFHµ DXWKRU VXHG &DWKROLF SULHVW IRU FRS\ULJKW LQIULQJHPHQW��

$OWKRXJK WKH GHIHQGDQWV LQ WKHVH FDVHV XOWLPDWHO\ SUHYDLOHG� WKDW WKH\

ZHUH OLWLJDWHG� DW JUHDW WLPH DQG H[SHQVH� WR WKH FRXUW RI DSSHDOV OHYHO

VLPSO\ XQGHUVFRUHV WKH WUHPHQGRXV ULVNV UXQ E\ VFKRODUV DQG SXEOLVKHUV

ZKR ZDQW WR UHO\ RQ IDLU XVH� 6HH LQIUD 6HFWLRQ ,�%�
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3LFDVVR·V XVH RI KLV FKLOGUHQ·V GUDZLQJV LQ KLV RZQ ZRUN� 7KH

FRS\ULJKW RZQHU GLVDJUHHG ZLWK WKH LQWHUSUHWDWLRQ DQG

UHIXVHG SHUPLVVLRQ� 7ZR SXEOLVKHUV GHFOLQHG WR FKDQFH D IDLU

XVH GHIHQVH� 8OWLPDWHO\� 3URIHVVRU )LQHEHUJ ZDV IRUFHG WR

DEDQGRQ WKH SKRWRJUDSK� ZHDNHQLQJ DQG FHQVRULQJ KLV

DUJXPHQW��

2WKHU FRS\ULJKW RZQHUV VLPSO\ UHIXVH SHUPLVVLRQ

RXWULJKW� 3DXO /DXWHU� WKH JHQHUDO HGLWRU RI WKH +HDWK

$QWKRORJ\ RI $PHULFDQ /LWHUDWXUH DQG HGLWRU RI WKH 1HZ

5LYHUVLGH 6HULHV RI FULWLFDO HGLWLRQV RI FODVVLF ZRUNV �QRZ

SXEOLVKHG E\ +RXJKWRQ 0LIIOLQ�� KDV EHHQ GHQLHG SHUPLVVLRQ

WR XVH QXPHURXV ZRUNV WKDW ZRXOG QRZ RU VRRQ KDYH EHHQ LQ

WKH SXEOLF GRPDLQ DEVHQW UHWURVSHFWLYH WHUP H[WHQVLRQ� 7KH

RZQHU RI (UQHVW +HPLQJZD\·V FRS\ULJKWV� IRU H[DPSOH�

UHIXVHV WR DOORZ DQ\ DQWKRORJ\ WR XVH PRUH WKDQ RQH

+HPLQJZD\ VWRU\ RI DQ\ OHQJWK�� 7KLV LQFOXGHV VWRULHV IURP

,Q 2XU 7LPH� ZKLFK ZDV DERXW WR FRPH LQWR WKH SXEOLF

GRPDLQ EHIRUH WKH &7($� 7KH 1HZ 5LYHUVLGH 6HULHV KDG

EHHQ SODQQLQJ DQ DQDO\WLFDO HGLWLRQ RI ,Q 2XU 7LPH�

FRQWDLQLQJ DGGLWLRQDO PDWHULDOV WR DLG FRQWHPSRUDU\ VWXGHQWV

LQ XQGHUVWDQGLQJ +HPLQJZD\·V FRQWH[W� EXW WKH &7($·V

UHWURVSHFWLYH WHUP H[WHQVLRQ IRUFHG FDQFHOODWLRQ RI WKRVH

SODQV� $V D UHVXOW� WKH RQO\ DYDLODEOH HGLWLRQ RI WKH ERRN KDV

QR QRWHV RU FRPPHQWDU\�

7KH 1HZ 5LYHUVLGH 6HULHV KDG SODQQHG D FULWLFDO HGLWLRQ

RI -HDQ 7RRPHU·V &DQH� 7KH RQO\ DYDLODEOH HGLWLRQ LV

RXWGDWHG DQG HGLWHG E\ D SHUVRQ ZKR GLVOLNHV 7RRPHU� 7KH

�
6HH DOVR� H�J�� +HDULQJV RQ +�5� ��� %HIRUH WKH 6XEFRPP� RQ &RXUWV

DQG ,QWHOOHFWXDO 3URSHUW\ RI WKH &RPP� RQ WKH -XGLFLDU\� ���WK &RQJ�

�VWDWHPHQW RI 'HQQLV .DUMDOD� 3URIHVVRU RI /DZ� $UL]RQD 6WDWH 8QLYHUVLW\

>KHUHLQDIWHU .DUMDOD +RXVH 6WDWHPHQW@�� UHSURGXFHG LQ ���� +HDULQJ�

VXSUD� DW �� Q�� �GLVFXVVLQJ UHIXVDOV E\ HVWDWH RI /RUHQ] +DUW WR DOORZ DQ\

ELRJUDSKHU ZKR PHQWLRQV +DUW·V KRPRVH[XDOLW\ WR XVH +DUW·V O\ULFV DQG

6\OYLD 3ODWK·V KXVEDQG·V H[HUFLVH RI HGLWRULDO FRQWURO RYHU ELRJUDSKHUV��
� 7KH VDPH RZQHU FRQWUROV )� 6FRWW )LW]JHUDOG·V ZRUNV DQG DOORZV

RQO\ D FHUWDLQ QXPEHU RI )LW]JHUDOG·V ZRUGV WR EH XVHG�
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&7($ QRZ SUHYHQWV WKH 1HZ 5LYHUVLGH 6HULHV IURP

SUHVHQWLQJ D FRQWUDU\ SHUVSHFWLYH� *LYHQ WKH FXUUHQW FRVWV RI

ERRNV DQG OLPLWHG VWXGHQW EXGJHWV� DQWKRORJLHV DQG FULWLFDO

HGLWLRQV ZLWK FRPPHQWDU\ DUH HVVHQWLDO UHVRXUFHV IRU

WHDFKLQJ� <HW HYHQ ZKHQ D SXEOLVKHU LV ZLOOLQJ WR SD\� DV

+RXJKWRQ 0LIIOLQ LV� LW LV RIWHQ EDUUHG IURP PDNLQJ ROGHU

ZRUNV DFFHVVLEOH WR UHDGHUV�

$UWLVWV DQG RWKHU FUHDWRUV ZKR ZLVK WR XVH ROGHU ZRUNV

DV SDUW RI� RU DV D VWDUWLQJ SRLQW IRU� QHZ ZRUNV RI DUW DOVR

IDFH RIWHQ LQVXUPRXQWDEOH EDUULHUV WR GRLQJ VR� $UWLVWV IDFH

SDUWLFXODU ULVNV LQ WKDW FRS\ULJKW RZQHUV DUH OLNHO\ WR GHQ\

SHUPLVVLRQ WR XVH RU ´TXRWHµ DUWLVWLFDOO\ EDVHG RQ WKHLU

RSLQLRQV DERXW DUW DQG WKH RULJLQDO DUWLVW·V UHSXWDWLRQ� 7KLV

RFFXUV HYHQ WKRXJK FRS\ULJKW ODZ� LQ WKHRU\� UHFRJQL]HV WKDW

RZQHUV· LQWHUHVW LQ UHSXWDWLRQ VKRXOG QRW FRQWURO

FRPPHQWDU\ RQ D ZRUN� ZKHWKHU WKH FRPPHQWDU\ LV

DFDGHPLF RU WDNHV WKH IRUP RI D FUHDWLYH UHVSRQVH �VXFK DV

0DUFHO 'XFKDPS·V IDPRXV DGGLWLRQ RI D PXVWDFKH WR D

SLFWXUH RI WKH 0RQD /LVD��

5HWURVSHFWLYH WHUP H[WHQVLRQ VXSSUHVVHV DUWLVWV· FUHDWLRQ

RI QHZ DQG LQVLJKWIXO GHULYDWLYH ZRUNV� )RU H[DPSOH� D

SXEOLF DUW FRPSHWLWLRQ LV VHHNLQJ PXUDOV IRU 4XHHQV 3OD]D

6WDWLRQ LQ /RQJ ,VODQG &LW\� 1HZ <RUN� D VXEZD\ VWRS ORFDWHG

QHDU WKH 4XHHQV EUDQFK RI WKH 0XVHXP RI 0RGHUQ $UW� (OOHQ

.� /HY\� D PHPEHU RI WKH &$$ %RDUG RI 'LUHFWRUV DQG D &$$

9LFH 3UHVLGHQW� DQG *UDFH *UDXSH�3LOODUG� WZR DUWLVWV� DUH

SURSRVLQJ D PXUDO XVLQJ ILJXUHV WDNHQ IURP IDPRXV DUWZRUNV

E\ -DFRE /DZUHQFH� +HQUL 0DWLVVH� 5HJLQDOG 0DUVK� )ULGD

.DKOR DQG +HQUL 5RXVVHDX� 6RPH RI WKHVH ZRUNV DUH VWLOO

ZLWKLQ FRS\ULJKW DV D UHVXOW RI UHWURVSHFWLYH WHUP H[WHQVLRQ�

7KH ILJXUHV ZRXOG ´VWHS RXWµ IURP WKHLU IUDPHV WR EHFRPH

IHOORZ VXEZD\ WUDYHOHUV� MRLQLQJ WKH EXVWOLQJ ZRUOG RXWVLGH�

GHSLFWLQJ D PHWDSKRULF MRXUQH\ RI FRQYHUJLQJ SDWKV� JRDOV

DQG DVSLUDWLRQV� 7KH SURSRVHG PXUDO·V DUWLVWLF PHULW�

KRZHYHU� PD\ EH RXWZHLJKHG E\ D GLIILFXOW RU H[SHQVLYH
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FOHDUDQFH SURFHVV RU D WKUHDW RI VXLW RYHU ZRUNV WKDW ZRXOG

KDYH EHHQ LQ WKH SXEOLF GRPDLQ EXW IRU WKH &7($�

,Q DQRWKHU LQVWDQFH� 6FRWW $QGUHZ +XWFKLQV� D ZULWHU�

ZURWH D QRYHO� 7LS RI 2]� XVLQJ FKDUDFWHUV IURP WKH 2] VHULHV

EHJXQ E\ /� )UDQN %DXP� 7KRXJK RYHU WZHQW\ RI WKH IRUW\

ERRNV LQ WKH 2] VHULHV DUH LQ WKH SXEOLF GRPDLQ� RQH

VLJQLILFDQW SORW HOHPHQW RI +XWFKLQV·V ERRN GHSHQGV RQ

UHIHUHQFH WR HYHQWV LQ D ERRN WKDW ZRXOG KDYH IDOOHQ LQWR WKH

SXEOLF GRPDLQ LQ ���� DEVHQW WKH &7($� 7KH FRS\ULJKW

RZQHU UHIXVHV WR DXWKRUL]H DQ\ XVHV RI %DXP·V FKDUDFWHUV

RWKHU WKDQ LQ WKH ,QWHUQDWLRQDO :L]DUG RI 2] &OXE VKRUW VWRU\

DQQXDO� +XWFKLQV LV SURKLELWHG IURP SXEOLVKLQJ KLV QRYHO�

%XW IRU WKH &7($� WKH VLOHQW ILOPV RI WKH ����V DQG

����V ZRXOG DOVR KDYH RIIHUHG VXEVWDQWLDO RSSRUWXQLWLHV IRU

QHZ H[SUHVVLRQ� 6XFK ILOPV XVHG WR EH DFFRPSDQLHG E\ OLYH

PXVLFLDQV� 0RGHUQ FRPSRVHUV KDYH ZULWWHQ QHZ VFRUHV IRU

WKHP� VXFK DV 5LFKDUG (LQKRUQ·V 9RLFHV RI /LJKW� WKH PXFK�

SUDLVHG ZRUN FUHDWHG WR DFFRPSDQ\ WKH IDPRXV ���� )UHQFK

ILOP 7KH 3DVVLRQ RI -RDQ RI $UF� 0DQ\� KRZHYHU� KDYH EHHQ

IRUFHG WR DEDQGRQ VXFK SURMHFWV GXH WR WKH ULVNV RI SXEOLFO\

SHUIRUPLQJ ROGHU ILOPV� 6HH DOVR 0LQRULW\ 9LHZV RI 6HQ� .RKO�

6� 5HS� 1R� ������� �-XO\ ��� ����� �QRWLQJ WKDW JUHDW

$PHULFDQ PXVLFDOV JR XQSHUIRUPHG EHFDXVH UHJLRQDO WKHDWHUV

FDQQRW DIIRUG OLFHQVLQJ IHHV��

5HODWHGO\� ZRUNV DERXW DUW DQG DUWLVWV DUH LQFUHDVLQJO\

GLIILFXOW WR FUHDWH� 'DYLV 3XEOLFDWLRQV� D SXEOLVKHU RI

QXPHURXV DUW ERRNV DQG VWXGHQW WH[WERRNV� RIWHQ HQFRXQWHUV

GLIILFXOW\ REWDLQLQJ SHUPLVVLRQ WR SULQW LPDJHV� LQFOXGLQJ� IRU

H[DPSOH� ZRUNV RZQHG E\ WKH *HRUJLD 2·.HHIIH )RXQGDWLRQ�

PDQ\ RI ZKLFK GDWH IURP WKH ����V DQG ����V� 'DYLV KDV

EHHQ IRUFHG WR VZLWFK LPDJHV GXH WR WKH H[SHQVH RU GLIILFXOW\

RI REWDLQLQJ SHUPLVVLRQV� WKXV HQJDJLQJ LQ GHOLEHUDWH VHOI�

FHQVRUVKLS�

6FKRODUO\ UHVHDUFK DQG WHDFKLQJ KDYH D VSHFLDO SODFH LQ

)LUVW $PHQGPHQW ODZ� VFKRODUVKLS HPERGLHV WKH VSLULW RI IUHH

LQTXLU\ DW WKH KHDUW RI WKH )LUVW $PHQGPHQW� 6ZHH]\ Y� 1HZ
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+DPSVKLUH� ��� 8�6� ���� ��� ������� 3URIHVVRUV DQG

WHDFKHUV DOVR SURYLGH VWXGHQWV ZLWK WKH NQRZOHGJH WKDW FDQ

HPSRZHU WKHP DV HGXFDWHG FLWL]HQV� LI WKH\ DUH DOORZHG WR GR

VR� %RDUG RI (GXF�� ,VODQG 7UHHV 8QLRQ )UHH 6FKRRO 'LVW� 1R� ��

Y� 3LFR� ��� 8�6� ���� ��� ������ �VWXGHQWV· ULJKW WR UHFHLYH

EURDG UDQJH RI LQIRUPDWLRQ DQG LGHDV LV FRUROODU\ RI )LUVW

$PHQGPHQW ULJKWV RI IUHH VSHHFK DQG SUHVV�� $UW� WRR�

SURYLGHV XQLTXH EHQHILWV� LOOXPLQDWLQJ WKH KXPDQ FRQGLWLRQ

DQG H[SUHVVLQJ WKRXJKWV PRUH YLYLGO\ WKDQ RWKHUZLVH

SRVVLEOH� 5HWURVSHFWLYH WHUP H[WHQVLRQ VXEVWDQWLDOO\

XQGHUPLQHV WKH )LUVW $PHQGPHQW YDOXH RI WKHVH HQGHDYRUV

E\ UHTXLULQJ SHUPLVVLRQV DQG FOHDUDQFHV� ZKHUH WKH SXEOLF

GRPDLQ ZRXOG KDYH SURPRWHG WKH LQWHUHVWV LQ H[SUHVVLRQ�

%%�� )DLU 8VH)DLU 8VH ,V,V ,QV,QVXXIILIILFFLHQWLHQW 77R 3URWHFR 3URWHFWW WKH )LWKH )LUUVWVW $$PHPHQQGPHQGPHQWW
,QWHUHVWV DW,QWHUHVWV DW 66WWDDNHNH. 
&RQJUHVV GLG QRW FRQVLGHU ZKHWKHU WKH DYDLODELOLW\ RI WKH

IDLU XVH GRFWULQH PLJKW PLWLJDWH WKH KDUPV FDXVHG E\

UHWURVSHFWLYH WHUP H[WHQVLRQ� 8VHV IRU VFKRODUVKLS� DUW DQG

WHDFKLQJ DUH� RI FRXUVH� DW WKH FRUH RI WKH DIILUPDWLYH GHIHQVH

RI IDLU XVH DIIRUGHG E\ VHFWLRQ ��� RI WKH &RS\ULJKW $FW� ��

8�6�&� � ���� SDUWLFXODUO\ ZKHQ WKH ZRUN DW LVVXH LV ROG DQG

ODFNV SUHVHQW HFRQRPLF YDOXH�� ,QGLVSXWDEO\� DPLFL·V

PHPEHUV UHO\ RQ WKH IDLU XVH GRFWULQH LQ PDQ\ RI WKHLU

DFWLYLWLHV� <HW WKH WKHRUHWLFDO DSSOLFDELOLW\ RI WKH GRFWULQH

GRHV QRW DYRLG WKH FRQVWLWXWLRQDO LQILUPLWLHV RI UHWURVSHFWLYH

� 1RQHWKHOHVV� LW LV ZRUWK QRWLQJ WKDW DQ\ VSHHFK WKDW LV VROG RU

DGYHUWLVHU�VXSSRUWHG LV GHHPHG ´FRPPHUFLDOµ DQG WKXV OHVV IDYRUHG XQGHU

WKH IDLU XVH DQDO\VLV� $V D UHVXOW� PRVW RI WKH HQWLWLHV ZLWK WKH DELOLW\ WR

GLVVHPLQDWH VSHHFK� LQFOXGLQJ DFDGHPLF SXEOLVKHUV� VWDUW RII ZLWK D VWULNH

DJDLQVW WKHP� $OWKRXJK )LUVW $PHQGPHQW ODZ OLPLWV ´FRPPHUFLDOLW\µ WR

VSHHFK WKDW SURSRVHV D FRPPHUFLDO WUDQVDFWLRQ� WKH ODZ RI IDLU XVH KDV QR

VXFK OLPLW� 7KH VLWXDWLRQ ZLWK UHJDUG WR LPDJHV LV HYHQ ZRUVH� ,Q PDQ\

FDVHV� DPLFL·V PHPEHUV QHHG WR XVH DOO RU VXEVWDQWLDOO\ DOO RI DQ LPDJH�

ZKLFK WUDQVODWHV LQWR DQRWKHU VWULNH DJDLQVW WKHP EHFDXVH DSSO\LQJ WKH IDLU

XVH GRFWULQH DOVR UHTXLUHV FRQVLGHUDWLRQ RI WKH DPRXQW RI WKH RULJLQDO ZRUN

XVHG� �� 8�6�&� � �������



13

 

WHUP H[WHQVLRQ� GXH ODUJHO\ WR WKH ZLGHO\ UHFRJQL]HG

XQFHUWDLQWLHV VXUURXQGLQJ WKH DYDLODELOLW\ DQG DSSOLFDWLRQ RI

WKH GRFWULQH LQ SUDFWLFH��

7KH IDLU XVH GRFWULQH IDLOV WR JLYH SXEOLVKHUV WKH

DVVXUDQFH WKH\ QHHG WKDW WKH\ FDQ SXEOLVK ZLWKRXW

LQWHUIHUHQFH� )RU LQVWDQFH� -HII &ODUN� FKDLU RI &&80&·V

*RYHUQPHQW 5HJXODWLRQV DQG 3XEOLF 3ROLF\ &RPPLWWHH DQG

'LUHFWRU RI 0HGLD 5HVRXUFHV DW -DPHV 0DGLVRQ 8QLYHUVLW\�

VXUYH\HG WKH VXEPLVVLRQ JXLGHOLQHV RI D VHOHFWLRQ RI ORQJ�

HVWDEOLVKHG $PHULFDQ ILOP VWXG\ MRXUQDOV DQG IRXQG WKDW

PRVW ZLOO QRW SXEOLVK ILOP IUDPHV ZLWKRXW H[SUHVV

SHUPLVVLRQV� )XUWKHUPRUH� SHUPLVVLRQ FOHDUDQFH DQG

SD\PHQW LV PRVW RIWHQ OHIW WR WKH VFKRODU� 2WKHU IRUD IRU

GLVSOD\LQJ� GLVWULEXWLQJ RU SHUIRUPLQJ ZRUNV H[SUHVV WKH

VDPH FRQFHUQV� 7KHLU URXWLQH LQVLVWHQFH RQ FOHDUDQFHV IURP

FRS\ULJKW RZQHUV LQHYLWDEO\ UHVXOWV LQ VHOI�FHQVRUVKLS ZKHQ

FOHDUDQFH LV XQREWDLQDEOH�

([DPSOHV RI VXFK VHOI�FHQVRUVKLS E\ DPLFL·V PHPEHUV DUH

OHJLRQ� 'U� .DWH 6DPSVHOO� IRU H[DPSOH� KDV ZULWWHQ ´7R *UDE

D +XQN RI /LJKWQLQJµ� $Q ,QWHOOHFWXDO +LVWRU\ RI 'HSUHVVLRQ�(UD

$PHULFDQ 3KRWRJUDSK\� D GLVVHUWDWLRQ WKDW ZLOO EH SXEOLVKHG

DV D ERRN� 6KH KDV EHHQ DWWHPSWLQJ� ZLWK QR VXFFHVV� WR

WUDFN GRZQ FRS\ULJKW RZQHUV RI GRFXPHQWV VXSSRUWLQJ D

���� ERRN� ZKLFK H[SRVHG WKH KRUURUV RI WKH FKDLQ JDQJ IRU

� (YHQ LQ WKH DFDGHP\� WKHUH DUH QR FOHDU IDLU XVH SDUDPHWHUV�

*XLGHOLQHV QHJRWLDWHG E\ XQLYHUVLWLHV DQG FRS\ULJKW RZQHUV SURYLGH RQO\

PLQLPXP VWDQGDUGV DERYH ZKLFK FHUWDLQ FRS\LQJ IRU FODVVURRP XVH PD\ RU

PD\ QRW EH IDLU XVH� OHDYLQJ VWDII DQG DGPLQLVWUDWRUV DW ULVN RI OLDELOLW\� 6HH

$JUHHPHQW RQ *XLGHOLQHV IRU &ODVVURRP &RS\LQJ LQ 1RW�)RU�3URILW

(GXFDWLRQDO ,QVWLWXWLRQV� +�5� 5(3� 12� �������� ��WK &RQJ�� DW �����

������� UHSULQWHG LQ ���� 8�6�&�&�$�1� �������� 7KH *XLGHOLQHV GR QRW

DGGUHVV SXEOLF GLVSOD\ RU SHUIRUPDQFH� RU XVH LQ VFKRODUO\ ZRUNV�

/LNHZLVH� �� 8�6�&� � ������� SHUPLWWLQJ OLPLWHG WUDQVPLVVLRQV IRU LQ�

FODVVURRP XVH� GRHV QRW FRYHU PRGHUQ� GLJLWDO GLVWDQFH HGXFDWLRQ� 6HH

5HJLVWHU RI &RS\ULJKWV� 5HSRUW RQ &RS\ULJKW DQG 'LJLWDO 'LVWDQFH

(GXFDWLRQ LLL� YLL�YLLL� ������ �0D\ ������
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$IULFDQ $PHULFDQV LQ *HRUJLD� 7KH UHSRVLWRU\ KROGLQJ WKHVH

PDWHULDOV ZLOO QRW DOORZ KHU WR KDYH FRSLHV RI ZULWWHQ

PDWHULDOV DQG LPDJHV HYHQ IRU KHU RZQ XVH� PXFK OHVV IRU

SXEOLFDWLRQ� 6RPH RI WKH PDWHULDOV� LQ IDFW� ZHUH WDNHQ IURP

WKH *HRUJLD %XUHDX RI 3ULVRQV� ZKLFK ZDQWHG WKHP

VXSSUHVVHG� %HIRUH WKH &7($� WKHVH PDWHULDOV ZRXOG KDYH

IDOOHQ LQWR WKH SXEOLF GRPDLQ ZLWKLQ D IHZ \HDUV IURP QRZ�

&RS\ULJKW ODZ KDV VXFFHHGHG LQ VLOHQFLQJ ZKDW

VHJUHJDWLRQLVWV FRXOG QRW�

8QLYHUVLW\ SUHVVHV DQG DFDGHPLF MRXUQDOV� WKH SULQFLSDO

SODFHV ZKHUH VFKRODUO\ ZRUNV DUH SXEOLVKHG� DUH SDUWLFXODUO\

ULVN DYHUVH� EHFDXVH WKH\ KDYH IHZ UHVRXUFHV ZLWK ZKLFK WR

GHIHQG WKHPVHOYHV DJDLQVW VXLW� 7KH\ DOVR KDYH QXPHURXV

OHVV�ULVN\ DOWHUQDWLYHV WR D ERRN RU DUWLFOH ZKRVH DXWKRU PXVW

UHO\ RQ IDLU XVH� 6FKRODUO\ SXEOLVKHUV DQG MRXUQDOV KDYH D

VWDQGDUG SUDFWLFH RI UHTXLULQJ DXWKRUV WR LQGHPQLI\ WKH

SXEOLVKHUV DJDLQVW LQIULQJHPHQW FODLPV� DQG RI UHTXLULQJ

SURRI WKDW WKH\ KDYH SHUPLVVLRQ IRU HDFK YLVXDO ZRUN RU

H[WHQVLYH TXRWDWLRQ WKH\ UHSURGXFH� &$$ PHPEHUV� IRU

H[DPSOH� UHSHDWHGO\ UHSRUW WKDW ULJKWV LVVXHV DUH VR PXUN\

WKDW QR SXEOLVKHU ZLOO WDNH WKH ULVN RI UHO\LQJ RQ IDLU XVH RI

LPDJHV RI DUWZRUN�

%UXFH 5REHUWVRQ� D IRUPHU PHPEHU RI WKH &$$ %RDUG RI

'LUHFWRUV DQG &$$ 9LFH 3UHVLGHQW DQG WKH IRUPHU FKDLU RI WKH

$UW +LVWRU\ 'HSDUWPHQW DW WKH 8QLYHUVLW\ RI &DOLIRUQLD DW

6DQWD %DUEDUD� DQG 5REHUW 'DQFH� DQ DUW GHDOHU� KDG DQ DOO�

WRR W\SLFDO H[SHULHQFH ZKHQ SXEOLVKLQJ WKHLU ERRN� 5XWK

+DUULHW /RXLVH DQG +ROO\ZRRG *ODPRXU 3KRWRJUDSK\ �8QLY� RI

&DO� 3UHVV 	 6DQWD %DUEDUD 0XVHXP RI $UW ������ 7KH\

FRXOG QRW XVH LPDJHV IURP 9DQLW\ )DLU RU 0*0 VWLOOV EHFDXVH

WKH SXEOLVKHU FRXOG QRW DIIRUG WKH KXQGUHGV RI GROODUV WR

FOHDU WKH ULJKWV IRU HDFK� DQG LW ZRXOG QRW UHO\ RQ WKH IDLU XVH
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GHIHQVH� 7KHVH LPDJHV ZHUH DERXW WR IDOO LQWR WKH SXEOLF

GRPDLQ SULRU WR WKH &7($���

&�&� 7KH &7($ 5HVXOWV LQ ([WHQVLYH 6HOI7KH &7($ 5HVXOWV LQ ([WHQVLYH 6HOI��&HQVR&HQVRUUVKLS LVKLS LQQ

9LRO9LRODDWWLLRQRQ RRI WKHI WKH )LUV)LUVW $PW $PHQGPHQWHQGPHQW. 
)HDUIXO RI OLDELOLW\� SXEOLVKHUV DUH FXUWDLOLQJ DXWKRUV·

VSHHFK WR DYRLG DQ\ ULVN RI D ODZVXLW� HYHQ WKRXJK WKH\ PLJKW

XOWLPDWHO\ SUHYDLO RQ WKH PHULWV� )RU LQVWDQFH� D IRUPHU ERRN

HGLWRU IRU 6W� 0DUWLQ·V 3UHVV� *RUGRQ 9DQ *HOGHU� HGLWHG

PDQ\ ERRNV DERXW WHOHYLVLRQ DQG ILOP RYHU WZHOYH \HDUV�

2YHU WLPH� WKDW SXEOLVKHU LQFUHDVLQJO\ WRRN WKH SRVLWLRQ WKDW�

LI D SKRWRJUDSKHU FRXOG QRW EH ORFDWHG� D SKRWRJUDSK FRXOG

QRW EH SXEOLVKHG� 7KXV� WKH QXPEHU RI SXEOLVKHG ERRNV

UHO\LQJ RQ SKRWRJUDSKV DQG ILOP VWLOOV� DV ERRNV RQ ILOP DQG

WHOHYLVLRQ LQHYLWDEO\ PXVW GR� GURSSHG GXULQJ KLV WHQXUH�

&UHDWRUV FHQVRU WKHPVHOYHV UDWKHU WKDQ HQJDJH LQ IXWLOH

HIIRUWV WR KDYH WKHLU ZRUN SXEOLVKHG� -RQDWKDQ 9HLWFK� &KDLU

RI +XPDQLWLHV DW 1HZ 6FKRRO 8QLYHUVLW\� DQG -XOLD )RXONHV

DWWHPSWHG WR FUHDWH D UHDGHU RQ PRGHUQLVP FRPSULVLQJ DQ

DQWKRORJ\ RI PDJD]LQH HGLWLRQV IURP WKH ����V DQG ����V�

7KH\ DEDQGRQHG WKH SURMHFW DIWHU OHDUQLQJ RI WKH &7($

EHFDXVH WKH\ GHWHUPLQHG WKDW FOHDULQJ ULJKWV IURP WKH

PDJD]LQHV� DOO RI ZKLFK DUH GHIXQFW DQG PDQ\ RI ZKLFK

ODVWHG RQO\ DQ LVVXH RU WZR� ZRXOG� LI HYHQ SRVVLEOH� FRQVXPH

WKH WLPH DQG HQHUJ\ WKDW WKH\ LQVWHDG QHHGHG WR GHYRWH WR

HGLWLQJ DQG DGGLQJ FULWLFDO FRPPHQWDU\ WR WKH UHDGLQJV�

3XEOLVKHUV· IHDUV DUH XQGHUVWDQGDEOH� ,W LV ZHOO�VHWWOHG

WKDW WKH IDLU XVH GHIHQVH PXVW EH HYDOXDWHG RQ D FDVH�E\�FDVH

�� %\ GHILQLWLRQ� UHWURVSHFWLYLW\ SURYLGHV QR LQFHQWLYH IRU FRS\ULJKW

RZQHUV WR FUHDWH WKH H[LVWLQJ ZRUNV WR ZKLFK LW DSSOLHV� LW SURYLGHV D

ZLQGIDOO IRU VXEVLVWLQJ FRS\ULJKWV� 8VHV RI VXFK ZRUNV E\ VFKRODUV DQG

DUWLVWV VKRXOG WKHUHIRUH EH FRQVLGHUHG SUHVXPSWLYHO\ PRUH ´IDLU�µ JLYHQ

WKDW WKH XVH ZRXOG KDYH EHHQ ODZIXO EXW IRU WKH &7($� (YHQ WKLV�

KRZHYHU� ZRXOG EH LQVXIILFLHQW� SDUWLFXODUO\ IRU XVHV RI DQ HQWLUH ZRUN VXFK

DV D FULWLFDO HGLWLRQ� EHFDXVH LW LV DOUHDG\ FOHDU WKDW SXEOLVKHUV UHIXVH WR

WDNH FKDQFHV RQ XVHV WKDW DUH KLJKO\ OLNHO\ WR EH IDLU XVHV�



16

 

EDVLV� DQG SXEOLVKHUV PXVW WKHUHIRUH EH SUHSDUHG WR GHIHQG

DJDLQVW D VXLW HDFK WLPH WKH\ UHO\ RQ IDLU XVH� 6HH� H�J��

&DPSEHOO Y� $FXII�5RVH 0XVLF� ,QF�� ��� 8�6� ���� ��� �������

3LHUUH 1� /HYDO� 7RZDUG D )DLU 8VH 6WDQGDUG� ��� +DUY� /�

5HY� ����� ����²�� ������ �UHFRJQL]LQJ IDLU XVH·V ´LQILQLWH

HODVWLFLW\µ���� ,Q DGGLWLRQ� WKH EXUGHQ LV RQ WKH SXEOLVKHU WR

SURYH IDLU XVH� DV LW LV DQ DIILUPDWLYH GHIHQVH�

,W LV HTXDOO\ ZHOO�VHWWOHG WKDW VXFK XQFHUWDLQWLHV DUH RI

)LUVW $PHQGPHQW FRQFHUQ EHFDXVH WKH VKDGRZ RI WKH ODZ

GLVWRUWV SULYDWH VSHDNHUV· VSHHFK� 1HZ <RUN 7LPHV &R� Y�

6XOOLYDQ� ��� 8�6� ���� ������ ������� &RS\ULJKW

LQIULQJHPHQW LV D VWULFW OLDELOLW\ RIIHQVH� UHJDUGOHVV RI D

SXEOLVKHU·V JRRG�IDLWK EHOLHI LQ LWV IDLU XVH� 6WULFW OLDELOLW\�

FRPELQHG ZLWK WKH VXEVWDQWLDO EXUGHQ RI VXVWDLQLQJ WKH

GHIHQVH RI IDLU XVH� LV SDUWLFXODUO\ OLNHO\ WR JLYH ULVH WR VHOI�

FHQVRUVKLS� DV 6XOOLYDQ H[SODLQHG LQ WKH FRQWH[W RI D OLEHO ODZ

RIIHULQJ WKH DIILUPDWLYH GHIHQVH RI WUXWK�

>:@RXOG�EH FULWLFV RI RIILFLDO FRQGXFW PD\ EH

GHWHUUHG IURP YRLFLQJ WKHLU FULWLFLVP� HYHQ

WKRXJK LW LV EHOLHYHG WR EH WUXH DQG HYHQ

WKRXJK LW LV LQ IDFW WUXH� EHFDXVH RI GRXEW

ZKHWKHU LW FDQ EH SURYHG LQ FRXUW RU IHDU RI

WKH H[SHQVH RI KDYLQJ WR GR VR� 7KH\ WHQG WR

PDNH RQO\ VWDWHPHQWV ZKLFK ´VWHHU IDU ZLGHU

RI WKH XQODZIXO ]RQH�µ

6XOOLYDQ� ��� 8�6� DW ��� �TXRWLQJ 6SHLVHU Y� 5DQGDOO� ���

8�6� ���� ��� ��������

7KH FRVWV RI VHOI�FHQVRUVKLS DUH LGHQWLFDO ZKHWKHU WKH

ULVN RI OLDELOLW\ LV EDVHG RQ GHIDPDWLRQ RU FRS\ULJKW

��
6HH DOVR� H�J�� :LOOLDP :� )LVKHU ,,,� 5HFRQVWUXFWLQJ WKH )DLU 8VH

'RFWULQH� ��� +$59� /� 5(9� ����� ����²�� ������� -HVVLFD /LWPDQ�

5HIRUPLQJ ,QIRUPDWLRQ /DZ LQ &RS\ULJKW·V ,PDJH� �� 8� '$<721 /� 5(9� ����

��� ������� /OR\G /� :HLQUHE� )DLU 8VH� � )25'+$0 /� 5(9� ���� �������

7KHVH DQDO\VHV FRQILUP DPLFL·V PHPEHUV· IHDUV WKDW UHOLDQFH RQ IDLU XVH LV

DQ RSHQ LQYLWDWLRQ WR ORQJ�WHUP OLWLJDWLRQ�
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LQIULQJHPHQW� 3XWWLQJ WKH EXUGHQ RQ D VSHDNHU WR UHEXW D

SUHVXPSWLRQ RI XQODZIXOQHVV PHDQV WKDW ´LQ HYHU\ VXFK FDVH

WKH >VSHDNHU@ PXVW EHDU WKH FRVWV RI OLWLJDWLRQ DQG WKH ULVN RI

D PLVWDNHQ DGYHUVH ILQGLQJ «� 7KLV VFKHPH PXVW QHFHVVDULO\

FKLOO VSHHFK «�µ 5LOH\ Y� 1DW·O )HG·Q RI WKH %OLQG� ��� 8�6�

���� ��� ������� 6HH DOVR $VKFURIW Y� )UHH 6SHHFK &RDOLWLRQ�

��� 8�6� BB� ��� 6� &W� ����� ���� ������ �´7KH

*RYHUQPHQW UDLVHV VHULRXV FRQVWLWXWLRQDO GLIILFXOWLHV E\

VHHNLQJ WR LPSRVH RQ WKH GHIHQGDQW WKH EXUGHQ RI SURYLQJ

KLV VSHHFK LV QRW XQODZIXO�µ�� )ORULGD 6WDU Y� %�-�)�� ��� 8�6�

���� ������ ������ �FRQGHPQLQJ ´WLPLGLW\ DQG VHOI�

FHQVRUVKLSµ WKDW ZRXOG EH FDXVHG E\ ´RQHURXV REOLJDWLRQµ RI

VLIWLQJ PDWHULDOV ´WR SUXQH RXW PDWHULDO DUJXDEO\ XQODZIXO IRU

SXEOLFDWLRQµ� �FLWDWLRQ RPLWWHG�� 'RPEURZVNL Y� 3ILVWHU� ���

8�6� ���� ������ ������ �ODZ FDXVLQJ FKLOOLQJ HIIHFW LV

XQFRQVWLWXWLRQDO HYHQ LI GHIHQGDQW LV OLNHO\ WR ZLQ LQ WKH

HQG�� %DJJHWW Y� %XOOLWW� ��� 8�6� ���� ��� ������ �FKLOOLQJ

HIIHFW RI LQGHILQLWH SURKLELWLRQV LQGXFHV FRQVFLHQWLRXV SHRSOH

WR OLPLW WKHPVHOYHV WR WKDW ZKLFK LV ´XQTXHVWLRQDEO\ VDIHµ����

7KH )LUVW $PHQGPHQW UHFRJQL]HV WKDW WKH ULVN RI VHOI�

FHQVRUVKLS LV PRUH RU OHVV WROHUDEOH GHSHQGLQJ RQ WKH QDWXUH

RI WKH LQWHUHVW DW VWDNH� )RU H[DPSOH� WKH JRYHUQPHQWDO

�� 3DUWLFXODUO\ UHOHYDQW IRU WKH W\SHV RI XVHV WKDW DUWLVWV DQG VFKRODUV

DUH OLNHO\ WR PDNH LV WKH FRS\ULJKW SULQFLSOH WKDW WKH YDOXH RI WKH PDWHULDO

WKH FRSLHU DGGHG WR WKH LQIULQJLQJ ZRUN LV QRW D GHIHQVH� 6HH� H�J�� 5RJHUV

Y� .RRQV� ��� )��G ���� ��� ��G &LU� ������ 7KXV� XQOLNH WKH VLWXDWLRQ

ZLWK UHJDUG WR REVFHQLW\ RU OLEHO� ZKHUH D ZRUN LV HYDOXDWHG DV D ZKROH�

HYHQ D VPDOO DPRXQW RI FRS\LQJ FDQ FDXVH D ZRUN WR EH LQIULQJLQJ� 7KLV

LQFUHDVHV WKH EXUGHQ FRS\ULJKW LPSRVHV RQ ODZIXO VSHHFK� &I�� H�J�� 0DVVRQ

Y� 1HZ <RUNHU 0DJD]LQH� ,QF�� ��� 8�6� ���� ���²�� ������ �KROGLQJ WKDW

)LUVW $PHQGPHQW UHTXLUHV OLEHO ODZ WR RYHUORRN PLQRU LQDFFXUDFLHV DQG

GHPDQGV DQDO\VLV RI FKDOOHQJHG DUWLFOH DV D ZKROH�� 0LOOHU Y� &DOLIRUQLD�

��� 8�6� ��� �� ������ �KROGLQJ WKDW )LUVW $PHQGPHQW RQO\ DOORZV ZRUN

WR EH IRXQG REVFHQH LI� WDNHQ DV ZKROH� LW ODFNV VHULRXV OLWHUDU\� DUWLVWLF�

SROLWLFDO RU VFLHQWLILF YDOXH�� 7KH UHTXLUHPHQW WR VFUXWLQL]H HYHU\ LQVWDQFH

RI FRS\LQJ� KRZHYHU OLPLWHG� PDJQLILHV WKH OLNHOLKRRG RI VHOI�FHQVRUVKLS E\

PDNLQJ LW PRUH GLIILFXOW IRU SXEOLVKHUV WR GHWHUPLQH ZKDW LV SHUPLWWHG�
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LQWHUHVW LQ SURWHFWLQJ WKH UHSXWDWLRQV RI SULYDWH LQGLYLGXDOV

ZKR DUH QRW LQYROYHG LQ PDWWHUV RI SXEOLF FRQFHUQ MXVWLILHV D

ORZHU VWDQGDUG IRU OLEHO WKDQ WKDW DSSOLFDEOH WR SXEOLF

ILJXUHV� *HUW] Y� 5REHUW :HOFK� ,QF�� ��� 8�6� ��� �������

$OWKRXJK WKH JUHDWHU HDVH RI SURYLQJ OLEHO FUHDWHV D JUHDWHU

ULVN RI VHOI�FHQVRUVKLS RI UHSRUWLQJ RQ SULYDWH LQGLYLGXDOV

WKDQ RI UHSRUWLQJ RQ SXEOLF ILJXUHV� UHSRUWLQJ RQ SXEOLF

ILJXUHV LV MXVWLILDEO\ GHHPHG PRUH LPSRUWDQW� 6LPLODUO\� WKH

LQFHQWLYH HIIHFWV RI DQ LQLWLDO JUDQW RI FRS\ULJKW DUH VHHQ DV VR

SURQRXQFHG WKDW VRPH VHOI�FHQVRUVKLS FDQ EH WROHUDWHG� $V

WKH FRS\ULJKW WHUP LQFUHDVHV �EULQJLQJ GHFOLQLQJ PDUJLQDO

YDOXH WR D GHFOLQLQJ QXPEHU RI ZRUNV�� WKH FRVWV WR VSHHFK ²

SDUWLFXODUO\ IRU FUHDWRUV� UHVHDUFKHUV DQG WHDFKHUV ² IDU

RXWZHLJK WKH EHQHILWV�

%\ GHILQLWLRQ� WKH FRVWV RI VHOI�FHQVRUVKLS RIWHQ DUH

XQNQRZDEOH� 6RPHWLPHV� KRZHYHU� WKH FRVW LV HYLGHQW� $V

UHFRXQWHG DERYH� WKH DXWKRUV RI ´:KR %XLOW $PHULFD"µ

FHQVRUHG WKHLU RIIHULQJV RI ZRUNV LQ WKH ����V DQG ����V�

IRUVDNLQJ PDWHULDOV WKDW FRXOG KDYH� DQG VKRXOG KDYH� EHHQ

SDUW RI WKHLU KLVWRU\ EHFDXVH WKH SXEOLVKHU UHIXVHG WR UHO\ RQ

IDLU XVH� $V D UHVXOW� WKH IHGHUDO JRYHUQPHQW·V UROH LQ WKH

SHULRG LV RYHUHPSKDVL]HG� 7KLV NLQG RI GLVWRUWLRQ� HIIHFWHG

E\ JRYHUQPHQW UHJXODWLRQ EXW LQYLVLEOH WR WKH SXEOLF�

XQGHUOLHV WKH )LUVW $PHQGPHQW·V FRQFHUQ IRU VHOI�FHQVRUVKLS�

7KH VWXGHQWV ZKR ORRN WR ´:KR %XLOW $PHULFD"µ DUH GHSULYHG

RI WKH IXOOQHVV RI KLVWRU\� $OWKRXJK FRS\ULJKW LQ WKHRU\

UHJXODWHV RQO\ H[SUHVVLRQ� QRW LGHDV� WKH SUDFWLFDO HIIHFW RI

H[WHQGLQJ WKH WHUP RI ROGHU FRS\ULJKWV LV WR GLVWRUW VSHDNHUV·

PHVVDJHV���

��
&I� 0H\HU Y� *UDQW� ��� 8�6� ���� ��� ������ �)LUVW $PHQGPHQW

SURWHFWV LQGLYLGXDOV· ULJKW ´QRW RQO\ WR DGYRFDWH WKHLU FDXVH EXW DOVR WR

VHOHFW ZKDW WKH\ EHOLHYH WR EH WKH PRVW HIIHFWLYH PHDQV IRU VR GRLQJµ��

&RKHQ Y� &DOLIRUQLD� ��� 8�6� ��� �� ������ �´>:@H FDQQRW LQGXOJH WKH

IDFLOH DVVXPSWLRQ WKDW RQH FDQ IRUELG SDUWLFXODU ZRUGV ZLWKRXW DOVR

UXQQLQJ D VXEVWDQWLDO ULVN RI VXSSUHVVLQJ LGHDV LQ WKH SURFHVV�µ��
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,,,,�� 7KHVH7KHVH ++DUPDUPVV $UH 8QMXVW$UH 8QMXVWLLILHG 8QGHUILHG 8QGHU WKWKHH ,QWHUPH,QWHUPHGLGLDWHDWH
6FUXWLQ\ 7H6FUXWLQ\ 7HVVW RIW RI 7XUQ7XUQHHUU��

$$�� 7XUQHU7XUQHU 6HWV )RUWK W6HWV )RUWK WKKH $SSURSH $SSURSUULDWH 6LDWH 6WWDQGDDQGDUUG IRG IRUU

(YDOXDWLQJ WKH(YDOXDWLQJ WKH &7&7(($$. 
&RS\ULJKW UHVWULFWV VRPH VSHHFK LQ RUGHU WR SURPRWH

RWKHU VSHHFK� H[SUHVVHG LQ WKH &RQVWLWXWLRQ DV &RQJUHVV·V

SRZHU WR ´SURPRWH WKH SURJUHVV RI 6FLHQFH DQG WKH 8VHIXO

$UWV�µ 8�6� &RQVW� DUW� � � �� &RS\ULJKW ODZ LV VXEMHFW WR WKH

)LUVW $PHQGPHQW� KRZHYHU� EHFDXVH LWV FHQVRULDO HIIHFWV

FRXOG ² DQG GR� LQ WKLV FDVH ² VXEVWDQWLDOO\ RXWZHLJK LWV

VSHHFK�SURPRWLQJ HIIHFWV� LI DQ\���

7KH 7XUQHU FDVHV� ZKLFK LQYROYHG FRQWHQW�QHXWUDO

UHJXODWLRQV WKDW VXSSUHVVHG VRPH VSHHFK LQ RUGHU WR KHOS

RWKHU NLQGV RI VSHHFK� HVWDEOLVK WKH DQDO\WLF IUDPHZRUN IRU

GHWHUPLQLQJ ZKHWKHU UHWURVSHFWLYH H[WHQVLRQ RI WKH FRS\ULJKW

WHUP YLRODWHV WKH )LUVW $PHQGPHQW��� ,Q WKH 7XUQHU FDVHV�

�� &RS\ULJKW ODZ FRXOG QRW� IRU H[DPSOH� FRQVWLWXWLRQDOO\ SURKLELW WKH

XVH RI LGHDV� DV GLVWLQFW IURP H[SUHVVLRQ� 6HH +DUSHU 	 5RZ� 3XEOLVKHUV� ,QF�

Y� 1DWLRQ (QWHUV�� ��� 8�6� ���� ��� ������� &RS\ULJKW VFKRODUV KDYH ORQJ

UHFRJQL]HG WKDW )LUVW $PHQGPHQW SULQFLSOHV KHOS GHILQH WKH SURSHU OLPLWV

RI FRS\ULJKW� 6HH� H�J�� 0HOYLOOH %� 1LPPHU� 'RHV &RS\ULJKW $EULGJH WKH )LUVW

$PHQGPHQW *XDUDQWHHV RI )UHH 6SHHFK DQG 3UHVV"� �� 8&/$ /� 5(9� �����

������� ������ �GLVFXVVLQJ OLPLWHG WHUP�� 3DXO *ROGVWHLQ� &RS\ULJKW DQG

WKH )LUVW $PHQGPHQW� �� &2/80� /� 5(9� ��� ������� :KHWKHU RU QRW

&RQJUHVV LV HQWLWOHG WR DQ\ SUHVXPSWLRQ RI FRQVWLWXWLRQDOLW\ ZLWK UHVSHFW WR

SURVSHFWLYH H[SDQVLRQV RI WKH ULJKWV RU WHUP RI FRS\ULJKW� UHWURVSHFWLYH

HIIHFWV PXVW EH H[DPLQHG FDUHIXOO\ LQDVPXFK DV WKH\ LQHYLWDEO\ VXSSUHVV

VSHHFK ZLWKRXW DQ\ REYLRXV FRXQWHUYDLOLQJ LQFHQWLYH IRU FUHDWLQJ ZRUNV

WKDW ZLOO EH DYDLODEOH WR WKH SXEOLF� ,Q WKLV ZD\� WKH FRS\ULJKW EDODQFH ²

ZKLFK SURPRWHV WKH SXEOLF LQWHUHVW LQ FUHDWLRQ RI DQG DFFHVV WR H[SUHVVLRQ

² LV VNHZHG VKDUSO\ DJDLQVW FRUH )LUVW $PHQGPHQW ULJKWV�
�� 7KH DQDO\VLV VHW IRUWK LQ WKH 7XUQHU FDVHV KDV EHHQ DSSOLHG WR

FRQWHQW�QHXWUDO VSHHFK UHJXODWLRQV EH\RQG WKH PXVW�FDUU\ UXOHV� 6HH� H�J��

8QLWHG 6WDWHV Y� 3RSD� ��� )��G ��� �'�&� &LU� ����� �DSSO\LQJ 7XUQHU WR

VWDWXWH UHJXODWLQJ KDUDVVLQJ SKRQH FDOOV�� %HOO6RXWK &RUS� Y� )HGHUDO

&RPPXQLF� &RPP·Q� ��� )��G �� �'�&� &LU� ����� �DSSO\LQJ 7XUQHU WR

UHJXODWLRQ RI ´HOHFWURQLF SXEOLVKLQJµ VXFK DV GLVVHPLQDWLQJ QHZV DUWLFOHV

DQG SURYLGLQJ GDWDEDVH VHUYLFHV��
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WKH &RXUW DSSOLHG LQWHUPHGLDWH VFUXWLQ\� XSKROGLQJ

UHVWULFWLRQV RQ VSHHFK RQO\ DIWHU D GHWDLOHG UHFRUG KDG EHHQ

GHYHORSHG VKRZLQJ WKDW &RQJUHVV OHJLWLPDWHO\ FRXOG KDYH

FRQFOXGHG WKDW PXVW�FDUU\ UHJXODWLRQ RI FDEOH SURYLGHUV ZDV

QHFHVVDU\ WR WKH VXUYLYDO RI IUHH EURDGFDVW WHOHYLVLRQ� DQG

WKDW PXVW�FDUU\ FRQWULEXWHG WR ZLGHVSUHDG GLVVHPLQDWLRQ RI

LQIRUPDWLRQ IURP D PXOWLSOLFLW\ RI VRXUFHV DQG SUHVHUYHG IDLU

FRPSHWLWLRQ� 7XUQHU ,,� ��� 8�6� DW ���� 7R JXDUG DJDLQVW

WKH XQZDUUDQWHG VXSSUHVVLRQ RI VSHHFK� WKH &RXUW UHTXLUHG

&RQJUHVV WR VKRZ ZLWK ´VXEVWDQWLDO HYLGHQFHµ WKDW WKH KDUP

LW LV DGGUHVVLQJ LV ´UHDO� QRW PHUHO\ FRQMHFWXUDO�µ DQG WKDW

UHJXODWLRQ ZRXOG DOOHYLDWH WKH LGHQWLILHG KDUP ´LQ D GLUHFW

DQG PDWHULDO ZD\µ ZLWKRXW EXUGHQLQJ VXEVWDQWLDOO\ PRUH

VSHHFK WKDQ QHFHVVDU\� 7XUQHU ,� ��� 8�6� DW �������

:KHWKHU WKLV WHVW LV VDWLVILHG GHSHQGV RQ WKH IDFWV RI

HDFK FDVH� ´>7@KH PHUH DVVHUWLRQ RI G\VIXQFWLRQ RU IDLOXUH LQ

D VSHHFK PDUNHW� ZLWKRXW PRUH� LV QRW VXIILFLHQW WR VKLHOG D

VSHHFK UHJXODWLRQµ IURP )LUVW $PHQGPHQW VFUXWLQ\� ,G� DW

���� )XUWKHUPRUH� ´>W@KDW WKH *RYHUQPHQW·V DVVHUWHG

LQWHUHVWV DUH LPSRUWDQW LQ WKH DEVWUDFW GRHV QRW PHDQ « WKDW

WKH « UXOHV ZLOO LQ IDFW DGYDQFH WKRVH LQWHUHVWV�µ ,G� DW ����

7R VDWLVI\ 7XUQHU� &RQJUHVV PXVW UHDVRQDEO\ KDYH

FRQFOXGHG WKDW UHWURVSHFWLYH WHUP H[WHQVLRQ IXUWKHUV ´DQ

LPSRUWDQW RU VXEVWDQWLDOµ LQWHUHVW� DQG WKDW WKH UHVXOWLQJ

UHVWULFWLRQ RQ VSHHFK LV QR JUHDWHU WKDQ HVVHQWLDO� ,G� DW ���

�TXRWLQJ 8QLWHG 6WDWHV Y� 2·%ULHQ� ��� 8�6� ���� ��� ��������

$V WR WKH ILUVW RI WKHVH UHTXLUHPHQWV� WKH &7($ SURPRWHV RQO\

WKH HFRQRPLF LQWHUHVWV RI WKH RZQHUV RI FRS\ULJKW LQ WKH YHU\

IHZ ROGHU ZRUNV WKDW UHPDLQ YDOXDEOH WRGD\� $V

GHPRQVWUDWHG EHORZ� WKLV LV KDUGO\ D VXEVWDQWLDO LQWHUHVW� $V

WR WKH VHFRQG� WKH &7($·V VSHHFK�VXSSUHVVLQJ HIIHFWV DUH IDU

EURDGHU WKDQ QHHGHG WR DGYDQFH WKH JRYHUQPHQW·V SXUSRUWHG

LQWHUHVWV� 5HWURVSHFWLYH WHUP H[WHQVLRQ KDV D YDVW VFRSH�

PDNLQJ LWV FRVW WR IUHH H[SUHVVLRQ KLJKHU DQG OHVV SUHGLFWDEOH

WKDQ ZHUH WKH FRVWV WR WKH OLPLWHG FODVV RI VSHHFK DW LVVXH LQ

WKH 7XUQHU FDVHV� ,Q DGGLWLRQ� UHWURVSHFWLYH WHUP H[WHQVLRQ
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FDQQRW EH MXVWLILHG E\ VWDQGDUG LQFHQWLYH WKHRU\� ZKLFK FDQ

VXSSRUW SURVSHFWLYH LQFUHDVHV LQ FRS\ULJKW ULJKWV� %HFDXVH

&RQJUHVV IDLOHG WR PHHW WKH 7XUQHU VWDQGDUG RI LQWHUPHGLDWH

VFUXWLQ\� WKH MXGJPHQW EHORZ VKRXOG EH UHYHUVHG���

%%�� 5HWURVSHFWLYH 7H5HWURVSHFWLYH 7HUUPP (([WHQVLRQ[WHQVLRQ ''RHVRHV 11RWRW 66HUYH DHUYH D

6XEVWDQ6XEVWDQWWLDLDOO *RYHUQPHQ*RYHUQPHQWDWDO ,QWHUHVWO ,QWHUHVW. 
%DVHG RQ WKH OHJLVODWLYH UHFRUG EHIRUH &RQJUHVV� WKHUH

ZHUH WKUHH SRVVLEOH MXVWLILFDWLRQV IRU UHWURVSHFWLYH WHUP

��
6RPH KDYH DUJXHG WKDW� IRU 3HWLWLRQHUV WR SUHYDLO� DOO SULRU WHUP

H[WHQVLRQV PXVW EH GHHPHG XQFRQVWLWXWLRQDO� EXW WKDW FODLP LV PLVWDNHQ�

7XUQHU DQDO\VLV LV� E\ LWV QDWXUH� IDFW�VSHFLILF� 1R FODVV RI VSHHFK

UHJXODWLRQV JHWV DQ DXWRPDWLF SDVV RU DQ DXWRPDWLF UHMHFWLRQ� 7KH &7($
V

UHWURVSHFWLYH WHUP H[WHQVLRQ LV QR H[FHSWLRQ� LQYDOLGDWLQJ LW RQ LWV RZQ

PHULWV QHHG QRW DIIHFW SUHYLRXV H[WHQVLRQV�

)LUVW� WKH &7($ FRPHV DW D WLPH ZKHUH ROGHU PDWHULDO LV PRUH UHDGLO\

DFFHVVLEOH WKDQ HYHU EHIRUH� ZKHUH GLJLWDO SUHVHUYDWLRQ LV ZLGHO\ DYDLODEOH

DQG ZKHUH GLVVHPLQDWLRQ RI WKHVH ZRUNV WR EURDG DQG QLFKH PDUNHWV DOLNH

KDV QHYHU EHHQ HDVLHU� ZKHWKHU YLD WKH ,QWHUQHW RU RWKHUZLVH� 7KXV� WKHUH

DUH PDQ\ VSHDNHUV ZKRVH VSHHFK KDV EHHQ VXSSUHVVHG E\ WKH &7($� 7KHUH

LV QR UHDVRQ WR DVVXPH WKDW SDVW H[WHQVLRQV WR OHVVHU GXUDWLRQV �IRU

H[DPSOH� IURP �� WR �� \HDUV IURP SXEOLFDWLRQ� KDG WKH VDPH VSHHFK�

LQKLELWLQJ HIIHFWV� JLYHQ WKH WHFKQRORJ\ RI WKH WLPH DQG WKH JUHDWHU DELOLW\

WR WUDFH RZQHUVKLS RYHU VKRUWHU WLPH SHULRGV�

6HFRQG� WKH SHQXOWLPDWH WHUP H[WHQVLRQ� LQ ���� ² WKH RQO\ RQH VWLOO

UHOHYDQW ² ZDV SDUW RI D FRPSUHKHQVLYH UHIRUP RI FRS\ULJKW ODZ GHFDGHV LQ

WKH PDNLQJ� 7KLV UHYLVLRQ� DV D ZKROH� VXEVWDQWLDOO\ LQFUHDVHG WKH

LQFHQWLYHV WR FUHDWH QHZ ZRUNV� ,W DOVR UHPRYHG WKH QHJDWLYH HIIHFWV RI

IRUPDOLWLHV VXFK DV FRS\ULJKW QRWLFH DQG GLIILFXOWLHV ZLWK WUDQVIHUULQJ ULJKWV

WKDW KDG IRUPHUO\ EHHQ WUDSV IRU WKH XQZDU\� &I� 1HZ <RUN 7LPHV &R� Y�

7DVLQL� ��� 8�6� ���� ������ ������� $V SDUW RI WKDW ODUJHU EDODQFH� WKH

H[WHQGHG WHUPV RI WKH ���� &RS\ULJKW $FW SUHVHQW D YHU\ GLIIHUHQW FDVH�

)LQDOO\� )LUVW $PHQGPHQW GRFWULQH LWVHOI KDV EHHQ JUHDWO\ FODULILHG

GXULQJ WKH ODWWHU KDOI RI WKH WZHQWLHWK FHQWXU\� (YHU�H[SDQGLQJ FRS\ULJKW

ODZV WKDW JR IDU EH\RQG WKH LQLWLDO SURWHFWLRQV DIIRUGHG WR DXWKRUV RI WKH

)RXQGLQJ HUD QRZ KDYH HYLGHQW GLVUXSWLYH HIIHFWV RQ WKH IUHHGRP RI

VSHHFK� %HFDXVH 7XUQHU DQDO\VLV ORRNV WR WKH IDFWV RI WKH FXUUHQW VLWXDWLRQ

UDWKHU WKDQ UHO\LQJ RQ FRQFHSWXDO FDWHJRULHV� LW SURYLGHV D ZD\ WR HYDOXDWH

WKH WKUHH MXVWLILFDWLRQV RIIHUHG IRU WKH UHWURVSHFWLYH WHUP H[WHQVLRQ DQG WKH

KDUP LW FDXVHV LQ WKH UHDO ZRUOG� 6HH 6HFWLRQ ,,�%� LQIUD�
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H[WHQVLRQ� ��� SUHVHUYDWLRQ RI ROGHU PDWHULDOV� ��� HFRQRPLF

EHQHILW WR FRS\ULJKW RZQHUV ZKR� DV RZQHUV� PLJKW XVH

UHYHQXHV IURP WHUP H[WHQVLRQ WR LQYHVW LQ PRUH SURGXFWLRQ�

DQG ��� WKH QHHG WR KDUPRQL]H WKH WHUP RI FRS\ULJKW ZLWK

WKH QHZO\ H[WHQGHG (XURSHDQ WHUP RI FRS\ULJKW��� 1RQH

VXIILFHV� LQ ODUJH SDUW EHFDXVH WKHUH VLPSO\ ZDV QR HYLGHQFH

WR EDFN WKHP XS� DV 7XUQHU UHTXLUHV�

���� 5HWURVSHFWLYH 7HUP5HWURVSHFWLYH 7HUP (([WHQVLRQ 'RHV[WHQVLRQ 'RHV 11RW 3URRW 3URPPRWRWHH

3UHVHUYDWLRQ3UHVHUYDWLRQ. 
&RQJUHVV MXVWLILHG UHWURVSHFWLYH WHUP H[WHQVLRQ RQ WKH

JURXQG WKDW LW ZRXOG QRW EH ZRUWK WKH H[SHQVH IRU FRS\ULJKW

RZQHUV WR SUHVHUYH ROG PRWLRQ SLFWXUHV LI WKH\ HQWHUHG WKH

SXEOLF GRPDLQ� &RQJUHVV ODFNHG DQ\ HYLGHQFH� KRZHYHU� WKDW

DQ\ QXPEHU RI ROGHU ZRUNV KDG VXIILFLHQW SUHVHQW YDOXH WKDW

WZHQW\ PRUH \HDUV RI FRS\ULJKW ZRXOG WLS WKH HFRQRPLF

EDODQFH LQ IDYRU RI SUHVHUYDWLRQ���

,Q IDFW� WKH RQO\ VSHFLILF HYLGHQFH FDPH IURP

LQGHSHQGHQW DUFKLYHV WKDW RZQ FRSLHV RI ZRUNV DQG ZHUH

SUHVHUYLQJ SXEOLF GRPDLQ ZRUNV� 6HH� H�J�� ���� +HDULQJ�

VXSUD� DW ��� �VWDWHPHQW RI /DUU\ 8UEDQVNL� &KDLUPDQ�

$PHULFDQ )LOP +HULWDJH $VV·Q� �´)LOPV IURP WKH ����·V FRXOG

FRQWDLQ DV PXFK DV �� SHUFHQW RI PRWLRQ SLFWXUH ZRUNV QR

ORQJHU RZQHG E\ DQ\RQH� ZLWK QR WUDFHDEOH OLQHDJH� FDOOHG

2USKDQ ZRUNV«� >WKDW@ « ZLOO EH DEDQGRQHG EHFDXVH SXEOLF

GRPDLQ DOORZHG WKH HFRQRPLF LQFHQWLYH WR SUHVHUYH WKHP�µ��

LG� DW ������ �VWDWHPHQW RI -RKQ %HOWRQ� 6RFLHW\ IRU &LQHPD

��
6HH 6� 5HS� 1R� ������� �-XO\ ��� ������

��
6HH 1L[RQ Y� 6KULQN 0LVVRXUL *RY·W 3$&� ��� 8�6� ���� ��� ������

�´:H KDYH QHYHU DFFHSWHG PHUH FRQMHFWXUH DV DGHTXDWH WR FDUU\ D )LUVW

$PHQGPHQW EXUGHQ «�µ�� 7XUQHU ,� ��� 8�6� DW ��� �&RQJUHVV PXVW GR

PRUH WKDQ ´VLPSO\ ¶SRVLW WKH H[LVWHQFH RI WKH GLVHDVH VRXJKW WR EH FXUHG·µ�

�FLWDWLRQ RPLWWHG�� 7LPH :DUQHU (QWHUWDLQPHQW &R� Y� )HGHUDO &RPPXQLF�

&RPP·Q� ��� )��G ����� ���� �'�&� &LU� ����� �LI VXEVWDQWLDO HYLGHQFH

MXVWLI\LQJ VSHHFK UHVWULFWLRQ H[LVWHG� ´RQH ZRXOG H[SHFW WKH >&RQJUHVV@ WR

EH DEOH WR SRLQW WR H[DPSOHVµ��
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6WXGLHV� �OLVWLQJ SXEOLF GRPDLQ ZRUNV SUHVHUYHG E\ QRQ�

FRS\ULJKW RZQHUV DQG H[SODLQLQJ WKDW� RI VXUYLYLQJ ROGHU

ILOPV� RQO\ D VPDOO SHUFHQWDJH KDYH FRPPHUFLDO YDOXH����

:KHQ LW FDPH WR SUHVHUYDWLRQ� &RQJUHVV IDLOHG WR PDNH

´UHDVRQDEOH LQIHUHQFHV EDVHG RQ VXEVWDQWLDO HYLGHQFHµ WKDW

UHWURVSHFWLYH WHUP H[WHQVLRQ ZDV MXVWLILHG� ,G� DW ����

���� &RQJUHVV +DG&RQJUHVV +DG 1R (YL1R (YLGGHQFH 7KDW 5HWURHQFH 7KDW 5HWURVVSHFWLYSHFWLYHH 7HUP7HUP
([WHQVLRQ 2SH([WHQVLRQ 2SHUUDWHV DDWHV DVV DQ ,QFHQWLYHDQ ,QFHQWLYH WWR &UHR &UHDDWH 1HWH 1HZZ

6SHHFK6SHHFK. 
&RS\ULJKW RZQHUV DVVHUWHG WR &RQJUHVV WKDW SUHVHUYLQJ

WKHLU FRS\ULJKW PRQRSRO\ IRU DQ DGGLWLRQDO WZHQW\ \HDUV

ZRXOG JLYH WKHP PRUH PRQH\ WR LQYHVW LQ SURGXFLQJ PRUH

ZRUNV� HQFRXUDJLQJ ZLGHVSUHDG DYDLODELOLW\ RI GLYHUVH W\SHV

RI VSHHFK� 7KLV DUJXPHQW IDLOV RQ WKH ODFN RI HYLGHQFH DQG�

LQGHHG� RQ WKH EDVLV RI ORJLF DQG FRPPRQ H[SHULHQFH�

&RQJUHVV PDGH QR ILQGLQJV WKDW WKH PRWLRQ SLFWXUH�

VRIWZDUH RU DQ\ RWKHU FRQWHQW LQGXVWU\ ZDV LQ GDQJHU� 7R

WKH FRQWUDU\� DV HYHU\ ZLWQHVV HPSKDVL]HG� WKH 8QLWHG 6WDWHV

FRS\ULJKW LQGXVWULHV DUH WKH PRVW VXFFHVVIXO DQG LQIOXHQWLDO LQ

WKH ZRUOG� 1R RQH WHVWLILHG WKDW WKH HFRQRPLF UHWXUQV IURP

H[SORLWLQJ WKH IHZ ROGHU ZRUNV WKDW VWLOO KDYH YDOXH IRU

WZHQW\ PRUH \HDUV ZRXOG PDNH D QRWLFHDEOH GLIIHUHQFH LQ

LQYHVWPHQW��� 7KHUH LV QR VXEVWDQWLDO JRYHUQPHQWDO LQWHUHVW

�� 7KH SUREOHPV ZLWK UHVHUYLQJ WR FRS\ULJKW RZQHUV WKH VROH ULJKW WR

SUHVHUYH DUH QRW OLPLWHG WR PRWLRQ SLFWXUHV� 7KH ���� HGLWLRQ RI WKH

(QF\FORSDHGLD %ULWDQQLFD� IRU H[DPSOH� ZKLFK ´EURNH QHZ JURXQG E\ KDYLQJ

H[SHUWV LQ HDFK ILHOG SUHSDUH LWV DUWLFOHVµ DQG LV FXUUHQWO\ RI KLVWRULFDO

LQWHUHVW� LV DYDLODEOH RQ�OLQH RQO\ WKURXJK WKH HIIRUWV RI %\URQ 5HHVH� ZKR

VFDQQHG WKH �� YROXPHV XVLQJ FXVWRPL]HG VRIWZDUH RYHU WZR \HDUV� DW D

FRVW RI ��������� EHFDXVH RI KLV SHUVRQDO LQWHUHVW LQ LW� 3DPHOD /L&DO]L

2·&RQQHOO� 2QOLQH 'LDU\� 1�<� 7,0(6� $SU� ��� ����� (QF\FORSDHGLD

%ULWDQQLFD LWVHOI GRHV QRW PDNH ROGHU HGLWLRQV DYDLODEOH EHFDXVH WKHUH LV QR

FRPPHUFLDO PDUNHW IRU WKHP� ,G� �TXRWLQJ VSRNHVPDQ·V VWDWHPHQW WKDW

´:KHQ LW FRPHV WR FUHDWLQJ SURGXFWV WKDW SHRSOH ZLOO DFWXDOO\ EX\� ZH ILQG

WKDW XS�WR�GDWH LQIRUPDWLRQ LV ZKDW WKH\ ZDQW�µ��
�� 7KH SURSRQHQWV DVVHUWHG WKDW QHZ WHFKQRORJ\ HQDEOHV PDQ\ ZRUNV

WR UHWDLQ YDOXH ORQJHU WKDQ WKH\ XVHG WR� EXW WKDW LV QR VXEVWLWXWH IRU
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VXIILFLHQW WR VXUYLYH LQWHUPHGLDWH VFUXWLQ\ LQ PDUJLQDOO\

LPSURYLQJ WKH FRQGLWLRQ RI D IHZ PHPEHUV RI D WKULYLQJ

LQGXVWU\��� 7KH &RXUW KDV QHYHU UHFRJQL]HG D VLPLODU LQWHUHVW

LQ VXEVLGL]LQJ D SDUWLFXODU FODVV RI SULYDWH SHUVRQV DV D

MXVWLILFDWLRQ IRU VSHHFK UHJXODWLRQV� DQG WR GR VR KHUH ZRXOG

PDNH WKH FRQFHSW RI VXEVWDQWLDO LQWHUHVW PHDQLQJOHVV�

&RS\ULJKW RZQHUV MXVWLILHG WKLV VXEVLG\ E\ DVVHUWLQJ WKDW

ZRUNV LQ WKH SXEOLF GRPDLQ DUH LQ WKH GXVWELQ RI KLVWRU\� RI

QR EHQHILW WR WKH SXEOLF EHFDXVH QR RQH KDV D SURSULHWDU\

LQWHUHVW LQ WKHP� 6HH� H�J�� ���� +HDULQJ� VXSUD� DW ��

�VWDWHPHQW RI -DFN 9DOHQWL� 3UHVLGHQW� 0RWLRQ 3LFWXUH $VV·Q RI

$PHULFD�� �´>3@XEOLF GRPDLQ PHDQV QRERG\ UHDOO\ FDUHV

EHFDXVH QRERG\ RZQV LW�µ�� 7KH )LUVW $PHQGPHQW� KRZHYHU�

WHDFKHV WKDW VSHHFK LV QRW MXVW DQ LQYHVWPHQW YHKLFOH� 3HRSOH

KDYH UHDVRQV WR VSHDN EH\RQG PD[LPL]LQJ WKHLU ZHDOWK DQG

WKHLU VSHHFK KDV YDOXH EH\RQG WKH HFRQRPLF YDOXH WR WKH

RZQHU� /LNHZLVH� FRS\ULJKW ODZ LWVHOI UHFRJQL]HV WKDW WKH

SXEOLF GRPDLQ FRQWDLQV WKH DFFXPXODWHG NQRZOHGJH RI WKH

DJHV DQG LV D YLWDO VRXUFH RI LQVSLUDWLRQ IRU QHZ ZRUNV�

7KH GHQLJUDWLRQ RI WKH SXEOLF GRPDLQ DOVR LJQRUHV EDVLF

HFRQRPLF SULQFLSOHV WKDW FRPSHWLWLRQ WR SURGXFH JRRGV

GULYHV SULFHV GRZQ DQG HQFRXUDJHV TXDOLW\ LPSURYHPHQWV

VXFK DV� LQ WKLV FDVH� QHZ LOOXVWUDWLRQV RU FULWLFDO FRPPHQWDU\�

6HH 1L[RQ� ��� 8�6� DW ���� ��� �´PRUH H[WHQVLYH HYLGHQWLDU\

GRFXPHQWDWLRQµ LV UHTXLUHG ZKHUH MXVWLILFDWLRQ IRU UHJXODWLRQ

HYLGHQFH RI YDOXH DW WHUP·V HQG� ,I QHZ WHFKQRORJ\ LQFUHDVHV WKH DYHUDJH

ZRUN·V OLIHWLPH IURP ILYH WR ILIWHHQ \HDUV� WHUP H[WHQVLRQ LV VWLOO XVHOHVV WR

PRVW FRS\ULJKW RZQHUV� 7KH IRFXV RQ FRPSXWHU VRIWZDUH KLJKOLJKWV WKH

GXELRXV UHDVRQLQJ HPSOR\HG WR MXVWLI\ WHUP H[WHQVLRQ� 6HH� H�J�� 6� 5HS�

1R� ������� �-XO\ ��� ����� �VWDWLQJ WKDW IRUHLJQ DSSOLFDWLRQ RI H[WHQGHG

WHUP ZDV SDUWLFXODUO\ LPSRUWDQW EHFDXVH ��� RI VRIWZDUH ZRUOGZLGH LV

$PHULFDQ�SURGXFHG�� 6RIWZDUH KDV D VKHOI�OLIH RI D IHZ \HDUV� QRW QHDUO\ D

KXQGUHG \HDUV� ,W LV YDQLVKLQJO\ XQOLNHO\ WKDW VRIWZDUH FRS\ULJKW RZQHUV

FRXOG HYHU EHQHILW IURP WHUP H[WHQVLRQ�
��

6HH 7XUQHU ,� ��� 8�6� DW ��� �VSHHFK VXSSUHVVLRQ XQMXVWLILHG

DEVHQW HYLGHQFH RI EURDGFDVWHUV· ´VHULRXV ULVN RI ILQDQFLDO GLIILFXOW\µ��
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LV QRYHO RU LPSODXVLEOH�� 7KH UHFRUG FRQWDLQV QR DVVHVVPHQW

RI WKH SURGXFWLYLW\ RI SXEOLF GRPDLQ SXEOLVKHUV YHUVXV

FRS\ULJKW RZQHUV RI ZRUNV RI WKH VDPH RU VLPLODU YLQWDJH���

$V 6HQDWRU +DQN %URZQ SRLQWHG RXW� WKH \HDU DIWHU :LOOD

&DWKHU·V 0\ $QWRQLD ZHQW LQWR WKH SXEOLF GRPDLQ� VHYHQ QHZ

HGLWLRQV DSSHDUHG ZLWK ZLGHO\ YDU\LQJ SULFHV� DQG OLWHUDU\

FULWLFV DJUHH WKDW WKLV LV D UHFXUULQJ SDWWHUQ� 6HH 0LQRULW\

9LHZV RI 6HQ� %URZQ� 6� 5HS� 1R� ������� �-XO\ ��� ������

-RKQ 6XWKHUODQG� 7KH *UHDW &RS\ULJKW 'LVDVWHU� /21'21 5(9�

2) %22.6� -DQ� ��� ����� DW � �´>*@RRG HGLWLRQV RI JUHDW

ZRUNV FRLQFLGH ZLWK WKH HQG RI FRS\ULJKW SURWHFWLRQ�µ�

�TXRWHG LQ ���� +HDULQJ� VXSUD� DW �� �VWDWHPHQW RI 3HWHU

-DV]L� 3URIHVVRU RI /DZ� :DVKLQJWRQ &ROOHJH RI /DZ� 7KH

$PHULFDQ 8QLYHUVLW\ >KHUHLQDIWHU -DV]L@����

5HJDUGOHVV RI WKH &7($� FRS\ULJKW ODZ HQFRXUDJHV

FRS\ULJKW RZQHUV WR DGG YDOXH WR ZRUNV LQ WKH SXEOLF

GRPDLQ� 7KH DXWKRU RI DQ\ ZRUN ODZIXOO\ GHULYHG IURP

DQRWKHU ZRUN REWDLQV D FRS\ULJKW LQ WKH RULJLQDO HOHPHQWV RI

WKH QHZ ZRUN� )RU H[DPSOH� D QHZ ILOP RI +DPOHW RU 7KH $JH

RI ,QQRFHQFH ZLOO EH SURWHFWHG E\ FRS\ULJKW� 7KXV� H[WHQGLQJ

WKH WHUP RI FRS\ULJKW SURWHFWLRQ IRU WKH RULJLQDO LV HQWLUHO\

XQQHFHVVDU\ WR SURYLGH WKH IRUPHU FRS\ULJKW RZQHU� RU

�� 2ZQHUV RI UHFHQW ZRUNV DUH PRUH OLNHO\ WR PDNH PRQH\ VLPSO\

EHFDXVH UHFHQW ZRUNV DUH RQ DYHUDJH PXFK PRUH SRSXODU�
�� 3URIHVVRU -DV]L IXUWKHU H[SODLQHG�

>$@ YLVLW WR DQ\ ODUJH ERRNVWRUH TXLFNO\ UHYHDOV WKDW SXEOLVKHUV GR

FRPSHWH WR RIIHU QHZ HGLWLRQV RI SRSXODU SXEOLF GRPDLQ ZRUNV ²

IURP 6KHUORFN +ROPHV VWRULHV WR FKLOGUHQ·V FODVVLFV OLNH ´7KH

9HOYHWHHQ 5DEELWµ ² RIWHQ FRPSHWLQJ DV ZHOO WR LQFOXGH ´YDOXH

DGGHGµ �VXFK DV QHZ LQWURGXFWLRQV� QRWHV RU LOOXVWUDWLRQV� ZKLFK

ZLOO GLVWLQJXLVK SDUWLFXODU UHSULQW HGLWLRQV DQG SHUPLW WKH

DVVHUWLRQ RI FRS\ULJKW LQ WKHP DV ´GHULYDWLYH ZRUNV�µ 7KH PRVW

YLYLG LQVWDQFH RI WKLV ODVW SKHQRPHQRQ LV WKDW RI 6KDNHVSHDUH·V

ZRUNV� ZLWK OLWHUDOO\ GR]HQV RI HGLWLRQV DYDLODEOH LQ SULQW� FDWHULQJ

WR WKH SUHIHUHQFHV RI HYHU\ FRQVXPHU JURXS� IURP WKH XOWUD�

VFKRODUO\ WR WKH SULFH�FRQVFLRXV�

���� +HDULQJ� VXSUD� DW �� �-DV]L��
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DQ\RQH HOVH� DQ LQFHQWLYH WR FUHDWH D QHZ ZRUN� 6HH LG� DW

�� �-DV]L�� LG� DW �� Q�� �.DUMDOD +RXVH 6WDWHPHQW���� $V D

UHVXOW� WKHUH LV QR VXEVWDQWLDO JRYHUQPHQW LQWHUHVW LQ

VXEVLGL]LQJ WKLV SDUWLFXODU W\SH RI VSHDNHU� QRU DQ\ HYLGHQFH

WKDW WKH ´VXEVLG\µ ZRXOG DFWXDOO\ SURGXFH QHZ VSHHFK�

7KH 5HJLVWHU RI &RS\ULJKWV· HYDOXDWLRQ RI WKH HYLGHQFH

EHIRUH &RQJUHVV� EDVHG RQ WKH &RS\ULJKW 2IILFH·V H[WHQGHG

VWXG\ RI WKH LVVXH� FRXOG QRW EH FOHDUHU�

2QH PXVW DOVR IDFWRU LQ ZKDW ZLOO EH WKH FRVW

RI H[WHQGLQJ WKH WHUP LQ WKH 8QLWHG 6WDWHV

VLQFH WKLV LV WKH ODUJHVW PDUNHW IRU 8�6� ZRUNV�

8QIRUWXQDWHO\� WKHUH DUH QR PHDQLQJIXO

VWDWLVWLFV WR DVVLVW LQ GHWHUPLQLQJ WKH FRVW RI

H[WHQGLQJ WKH WHUP DQG WKH EHQHILWV WR EH

JDLQHG� 7KXV� RQ D SXUH HFRQRPLF DQDO\VLV� DW

WKLV SRLQW LW ZRXOG EH GLIILFXOW WR VXSSRUW >WHUP

H[WHQVLRQ@�

,G� DW �� �3HWHUV� �HPSKDVLV DGGHG�� VHH DOVR LG� DW ��� �����

�.DUMDOD +RXVH 6WDWHPHQW� �VWUHVVLQJ DEVHQFH RI HPSLULFDO

GDWD DQG FRQWUDU\ HYLGHQFH��

���� +DU+DUPPRQL]RQL]DDWLRWLRQ RQ RI &I &RRS\S\UULJKW 7HLJKW 7HUUPV :PV :LLWKWK WWKH (KH (XXURSHDURSHDQQ
8QLRQ 6HUYHV8QLRQ 6HUYHV 11RR 6XEV6XEVWWDDQQWLDO ,QWHUHVW�WLDO ,QWHUHVW�

7KH &7($ H[WHQGHG WKH WHUP LQ WKH 8QLWHG 6WDWHV WR

PDWFK WKH (XURSHDQ 8QLRQ·V WHUP RI OLIH RI WKH DXWKRU SOXV

VHYHQW\ \HDUV��� DOWKRXJK PDQ\ RWKHU QDWLRQV UHWDLQ VKRUWHU

�� 2QH PLJKW DUJXH �WKRXJK QR RQH GLG� WKDW FRPSHWLQJ ZRUNV EDVHG

RQ SXEOLF GRPDLQ RULJLQDOV ZRXOG KDUP IRUPHU FRS\ULJKW RZQHUV� 7KLV LV

QR ´KDUPµ DW DOO� ,W LV WKH PDUNHWSODFH RI LGHDV LQ DFWLRQ� $ PRUH DWWUDFWLYH

RU EHWWHU�DQQRWDWHG HGLWLRQ RI D SXEOLF GRPDLQ ZRUN HQKDQFHV VSHHFK

RYHUDOO� ,Q DQ\ HYHQW� &RQJUHVV KDG QR HYLGHQFH RQ WKLV SRLQW� 'LVQH\·V

%HDXW\ DQG WKH %HDVW DQG &RFWHDX·V %HDXW\ DQG WKH %HDVW GHULYH IURP WKH

VDPH WDOH� EXW LW ZRXOG EH KDUG WR FDOO WKHP VXEVWLWXWHV� &I� 6XQWUXVW %DQN

Y� +RXJKWRQ 0LIIOLQ &R�� ��� )��G ����� ������� ���WK &LU� ����� �ILQGLQJ

QR HYLGHQFH WKDW XQDXWKRUL]HG GHULYDWLYH ZRUN EDVHG RQ *RQH :LWK WKH

:LQG ZRXOG KDUP PDUNHW IRU DXWKRUL]HG GHULYDWLYH ZRUNV��
��
6HH &RXQFLO 'LUHFWLYH ������ ���� 2�-� �/ �����
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WHUPV� $V 3HWLWLRQHUV· %ULHI H[SODLQV LQ GHWDLO� WKH H[WHQVLRQ

RI FRS\ULJKW WHUP QHLWKHU FRQVWLWXWHV ´KDUPRQL]DWLRQµ LQ WKH

VHQVH RI FRQIRUPLQJ WR D QRUPDWLYH LQWHUQDWLRQDO FRS\ULJKW

WHUP� QRU IXUWKHUV DQ\ FRQVLVWHQW SROLF\ RI OHWWLQJ RWKHU

FRXQWULHV GLFWDWH 8QLWHG 6WDWHV FRS\ULJKW ODZ��� ,PLWDWLRQ IRU

LPLWDWLRQ·V VDNH LV QRW D VXEVWDQWLDO JRYHUQPHQWDO LQWHUHVW�

HVSHFLDOO\ EHFDXVH RXU 1DWLRQ·V FRS\ULJKW ODZ PXVW FRQIRUP

WR RXU FKHULVKHG FRQVWLWXWLRQDO SULQFLSOHV RI IUHH H[SUHVVLRQ�

´+DUPRQL]DWLRQµ LV VLPSO\ D UHLWHUDWLRQ RI WKH LQWHUHVW LQ

WUDQVIHUULQJ PRUH �IRUHLJQ� PRQH\ WR RZQHUV RI D IHZ

VXFFHVVIXO ROGHU FRS\ULJKWHG ZRUNV� DV WKH FRQJUHVVLRQDO

ILQGLQJV PDGH FOHDU��� 7KLV LV OLNH QR W\SH RI VXEVWDQWLDO

LQWHUHVW HYHU UHFRJQL]HG E\ WKH &RXUW� ,W LV DOVR D IDU FU\

IURP LPSURYLQJ WKH EDODQFH RI WUDGH� 7KH RYHUZKHOPLQJ

PDMRULW\ RI 8QLWHG 6WDWHV DQG IRUHLJQ ZRUNV LQ FLUFXODWLRQ�

KHUH DQG RYHUVHDV� DUH UHFHQW ZRUNV� 7KHUH LV QR UHDVRQ WR

WKLQN WKLV ZLOO FKDQJH RYHU WLPH� &RQJUHVV WKHUHIRUH ODFNHG

DQ\ HYLGHQFH WKDW ZRUNV QHDU WKH HQG RI WKHLU WHUP SURGXFH

DQ\ VLJQLILFDQW SRUWLRQ RI LQWHUQDWLRQDO UR\DOWLHV� 6HH

0LQRULW\ 9LHZV RI 6HQ� .RKO� 6� 5HS� 1R� ������� �-XO\ ���

�� &RQJUHVV ZDV ZHOO DZDUH WKDW 8QLWHG 6WDWHV ODZ� LQFOXGLQJ

SURYLVLRQV HQDFWHG FRQFXUUHQWO\ ZLWK UHWURVSHFWLYH WHUP H[WHQVLRQ�

GHYLDWHG IURP LQWHUQDWLRQDO FRS\ULJKW QRUPV� 6HH� H�J�� +HDULQJ RQ 0XVLF

/LFHQVLQJ LQ 5HVWDXUDQWV DQG 5HWDLO DQG 2WKHU (VWDEOLVKPHQWV %HIRUH WKH

6XEFRPP� RQ &RXUWV DQG ,QWHOOHFWXDO 3URSHUW\ RI WKH &RPP� RQ WKH -XGLFLDU\�

���WK &RQJ� ����� �-XO\ ��� ����� �VWDWHPHQW RI %UXFH /HKPDQ� $VVLVWDQW

&RPP·U RI 3DWHQWV DQG 7UDGHPDUNV >KHUHLQDIWHU /HKPDQ@� �GLVFXVVLQJ

FRQIOLFW EHWZHHQ LQWHUQDWLRQDO ODZ DQG SHUIRUPDQFH ULJKWV H[FHSWLRQ IRU

VPDOO EXVLQHVVHV�� &RS\ULJKW +HDULQJV RQ 3UH����� 'LVWULEXWLRQ RI

5HFRUGLQJV &RQWDLQLQJ 0XVLFDO &RPSRVLWLRQV� &RS\ULJKW 7HUP ([WHQVLRQ� DQG

&RS\ULJKW 3HU 3URJUDP /LFHQVHV %HIRUH WKH 6XEFRPP� RQ &RXUWV DQG

,QWHOOHFWXDO 3URSHUW\ RI WKH &RPP� RQ WKH -XGLFLDU\� ���WK &RQJ� ��� �-XQH

��� ����� �VWDWHPHQW RI -HURPH 5HLFKPDQ� 3URIHVVRU� 9DQGHUELOW 6FKRRO RI

/DZ� �GLVFXVVLQJ GLYHUJHQFH EHWZHHQ &7($ DQG (XURSHDQ ODZ��
��
6HH� H�J�� 6� 5HS� 1R� ������� �-XO\ ��� ����� �KDUPRQL]DWLRQ ZLOO

´HQVXUH WKH JUHDWHVW SRVVLEOH H[SORLWDWLRQ RI WKH FRPPHUFLDO YDOXH RI WKHVH

ZRUNV LQ ZRUOG PDUNHWV IRU WKH EHQHILW RI 8�6� FRS\ULJKW RZQHUVµ��
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������ ���� +HDULQJ� VXSUD� DW ��� �.DUMDOD�� ,Q IDFW� WKH

RQO\ WHVWLPRQ\ RQ SRLQW ZDV WKDW H[WHQGLQJ WKH WHUP IRU

ROGHU 8QLWHG 6WDWHV ZRUNV� FUHDWHG ZKHQ (XURSH ² DQG QRW

WKH 8QLWHG 6WDWHV ² ZDV WKH OHDGLQJ H[SRUWHU RI FRQWHQW� PD\

DFWXDOO\ OHDG WR D QHW WUDQVIHU RI UR\DOWLHV IURP WKH 8QLWHG

6WDWHV WR (XURSH� 6HH LG� DW �� �.DUMDOD +RXVH 6WDWHPHQW��

&�&� 5HWURVSHFWLYH 7H5HWURVSHFWLYH 7HUUP ([P ([WWHQVLRQ )DLOVHQVLRQ )DLOV WKHWKH 77XXUQHUQHUU 7HV7HVWW

%HFDXVH%HFDXVH ,,WW ,,V 1RV 1RW 1W 1DUURDUURZZO\O\ 77DLORUHDLORUHG WG WR &RQJUHR &RQJUHVVV·V·VV *RD*RDOOV�V�

7KH &7($ H[WHQGV WKH FRS\ULJKW WHUP DFURVV WKH ERDUG�

WKRXJK IDU OHVV UHVWULFWLYH DOWHUQDWLYHV H[LVW� )RU WKH PDQ\

ZRUNV ZLWK QR SUHVHQW HFRQRPLF YDOXH� UHWURVSHFWLYH WHUP

H[WHQVLRQ SURYLGHV QR EHQHILW� $Q DFURVV�WKH�ERDUG WHUP

H[WHQVLRQ XQQHFHVVDULO\ EORFNV ZRXOG�EH VSHDNHUV IURP XVLQJ

WKRVH ZRUNV� %\ GHILQLWLRQ� LW LV VXEVWDQWLDOO\ EURDGHU WKDQ

QHFHVVDU\���

$OO RI &RQJUHVV·V DVVHUWHG DLPV FRXOG KDYH EHHQ

DFFRPSOLVKHG E\ LQKLELWLQJ D PXFK VPDOOHU DPRXQW RI

VSHHFK� &RQJUHVV FRXOG KDYH HQDFWHG DQ H[WHQVLRQ WKDW RQO\

DSSOLHG WR ZRUNV WKDW VWLOO KDG HFRQRPLF YDOXH WR WKH

��
7KH &7($ GLG DGG D QHZ VHFWLRQ� �� 8�6�&� � ����K�� ZKLFK

SURYLGHV DQ H[WUHPHO\ OLPLWHG H[FHSWLRQ IRU QRQSURILW OLEUDULHV DQG

DUFKLYHV WR UHSURGXFH� GLVWULEXWH� GLVSOD\ RU SHUIRUP D ZRUN LQ WKH ODVW ��

\HDUV RI LWV WHUP XQGHU FHUWDLQ FLUFXPVWDQFHV� LQFOXGLQJ ´UHDVRQDEOH

LQYHVWLJDWLRQµ LQWR WKH ZRUN·V FRPPHUFLDO DYDLODELOLW\�

0RVW VLJQLILFDQWO\� VHFWLRQ ����K���� H[SUHVVO\ SURYLGHV WKDW WKH QHZ

H[FHSWLRQ GRHV QRW DSSO\ WR DQ\ VXEVHTXHQW XVHUV� LQFOXGLQJ DUWLVWV ZLVKLQJ

WR LQFRUSRUDWH DQ LPDJH LQWR D QHZ ZRUN DQG VFKRODUV ZLVKLQJ WR

UHSURGXFH LPDJHV LQ IXUWKHUDQFH RI WKHLU DUJXPHQWV� 7KH H[FHSWLRQ GRHV

QRW LQ DQ\ ZD\ PLWLJDWH WKH KDUPV WR WKH VSHHFK RI WKH SHRSOH IRU ZKRP

DUFKLYHV DQG OLEUDULHV H[LVW� /LNH D UHJXODWLRQ UHTXLULQJ VSHDNHUV WR VSHDN

LQ D SDUNLQJ ORW DQG QRW LQ WKH WRZQ VTXDUH� VHFWLRQ ����K� SXUSRUWV WR

SURWHFW VSHHFK ULJKWV ZKLOH PDNLQJ WKHP KDUG WR H[HUFLVH�

,Q DGGLWLRQ� 95$ DQG &&80& PHPEHUV ZKR DUH DUFKLYLVWV RI VOLGHV�

SKRWRJUDSKV� ILOP� YLGHR� GLJLWDO LPDJHV DQG RWKHU PHGLD KDYH DQ

LPSRVVLEOH WDVN LQ ´UHDVRQDEOH LQYHVWLJDWLRQ�µ 7KHUH DUH QR HTXLYDOHQWV WR

%RRNV LQ 3ULQW� RU DQ\ RWKHU UHOLDEOH VRXUFHV� VHWWLQJ IRUWK WKH DYDLODELOLW\

RI LPDJHV DQG PRWLRQ SLFWXUHV VFDWWHUHG WKURXJKRXW WKH QDWLRQ�
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FUHDWRUV� &UHDWRUV ZKR ZHUH VWLOO LQWHUHVWHG LQ H[SORLWLQJ

VXFK ZRUNV FRXOG VLPSO\ ILOH D QRWLFH ZLWK WKH 5HJLVWHU RI

&RS\ULJKWV LQ D GDWDEDVH WKDW FRXOG EH VHDUFKHG E\ DQ\RQH�

2WKHUZLVH� ZRUNV ZRXOG SDVV LQWR WKH SXEOLF GRPDLQ� 7KLV

UHJLPH ZRXOG HPXODWH WKH QRWLILFDWLRQ SURYLVLRQV DOUHDG\ LQ

SODFH IRU WKH 8UXJXD\ 5RXQG $JUHHPHQWV $FW·V UHVWRUDWLRQ RI

FRS\ULJKW� �� 8�6�&� � ���$�H� ������� ZKLFK UHTXLUH

FRS\ULJKW RZQHUV WR JLYH QRWLFH� HLWKHU SXEOLFO\ RU GLUHFWO\ WR

DIIHFWHG SDUWLHV� LQ RUGHU WR FXW RII RWKHUV· XVH RI FHUWDLQ

IRUHLJQ ZRUNV WKDW KDG IDOOHQ LQWR WKH SXEOLF GRPDLQ LQ WKH

8QLWHG 6WDWHV� ,W ZRXOG DOVR WUDFN �� 8�6�&� � ����K�����F��

DGGHG E\ WKH &7($ DV D SDUWLDO H[HPSWLRQ IRU OLEUDULHV DQG

DUFKLYHV� ZKLFK DOORZV FRS\ULJKW RZQHUV WR SURYLGH QRWLFH LQ

RUGHU WR PDNH WKH H[HPSWLRQ LQDSSOLFDEOH�

7KLV W\SH RI RSW�LQ UHJLPH� QRZ HVWDEOLVKHG LQ GLVFUHWH

VHFWLRQV RI WKH FRS\ULJKW ODZ� ZRXOG DOORZ FRS\ULJKW RZQHUV

WR DVVHUW ULJKWV XQGHU WKH &RS\ULJKW $FW EDVHG RQ WKH

HFRQRPLF FDOFXODWLRQ WKDW D SDUWLFXODU ZRUN·V FRS\ULJKW ZDV

VWLOO YDOXDEOH� ,W ZRXOG SUHFOXGH DQ\ VXSSUHVVLRQ RI VSHHFK

EDVHG RQ XQWUDFHDEOH ZRUNV RU ZRUNV ZKRVH SUHVHQW YDOXH LV

KLVWRULFDO DQG FXOWXUDO��� 7KH DYDLODELOLW\ RI WKLV DOWHUQDWLYH

GHPRQVWUDWHV WKDW WKH &7($·V UHWURVSHFWLYH WHUP H[WHQVLRQ LV

QRW QDUURZO\ WDLORUHG WR WKH LQWHUHVWV VRXJKW WR EH SURWHFWHG�

6HH 6LPRQ 	 6FKXVWHU� ,QF� Y� 0HPEHUV RI WKH 1�<� 6WDWH &ULPH

9LFWLPV %G�� ��� 8�6� ���� ��� Q� ������ �´$ UHJXODWLRQ LV

QRW ¶QDUURZO\ WDLORUHG· « ZKHUH� DV KHUH ¶D VXEVWDQWLDO

SRUWLRQ RI WKH EXUGHQ RQ VSHHFK GRHV QRW VHUYH WR DGYDQFH

>&RQJUHVV·V@ JRDOV�·µ� �FLWDWLRQ RPLWWHG�� :DUG Y� 5RFN

$JDLQVW 5DFLVP� ��� 8�6� ���� ��� Q�� ������ �´WKH HVVHQFH

RI QDUURZ WDLORULQJµ LV ´IRFXV>LQJ@ RQ WKH VRXUFH RI HYLOV WKH

>*RYHUQPHQW@ VHHNV WR HOLPLQDWH « DQG HOLPLQDW>LQJ@ WKHP

ZLWKRXW DW WKH VDPH WLPH EDQQLQJ RU VLJQLILFDQWO\ UHVWULFWLQJ

�� ,W ZRXOG QRW DYRLG SUREOHPV DVVRFLDWHG ZLWK DUWLVWV· DQG VFKRODUV·

LQDELOLWLHV WR PDNH XVH RI ZRUNV DV WR ZKLFK QRWLFH ZDV JLYHQ� EXW LW ZRXOG

DW OHDVW VRPHZKDW FRQWDLQ WKH GDPDJH�
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D VXEVWDQWLDO TXDQWLW\ RI VSHHFK WKDW GRHV QRW FUHDWH WKH

VDPH HYLOVµ����

&21&/86,&21&/86,2211

5HWURVSHFWLYH WHUP H[WHQVLRQ VXSSUHVVHV DQG GLVWRUWV

PDQ\ VSHDNHUV· PHVVDJHV� ZKHWKHU DUWLVWLF� VFKRODUO\ RU

SHGDJRJLFDO� LQKLELWV WKH FUHDWLRQ RI QHZ ZRUNV EDVHG RQ ROG

RQHV DQG GHSULYHV WKH SXEOLF RI DFFHVV WR ROGHU ZRUNV RI

KLVWRULFDO DQG FXOWXUDO LQWHUHVW� 1R MXVWLILFDWLRQ RIIHUHG E\

&RQJUHVV LV EDVHG RQ VXEVWDQWLDO HYLGHQFH� QRU RXWZHLJKV

WKHVH YHU\ SDOSDEOH KDUPV�

)RU WKH IRUHJRLQJ UHDVRQV� WKH MXGJPHQW RI WKH &RXUW RI

$SSHDOV VKRXOG EH UHYHUVHG�

5HVSHFWIXOO\ VXEPLWWHG�

-())5(< 3� &81$5'

&RXQVHO RI 5HFRUG

%58&( 3� .(//(5

&+5,6723+(5 -� 52%,1621

5(%(&&$ 786+1(7

'(%(92,6( 	 3/,03721

��� 7KLUG $YHQXH

1HZ <RUN� 1HZ <RUN �����

����� ��������

0D\ ��� ����

�� $V WR VLJQLILFDQW FODVVHV RI ZRUNV� PRUHRYHU� UHWURVSHFWLYH WHUP

H[WHQVLRQ LV QRW DW DOO WDLORUHG WR DGYDQFH WKH SXUSRUWHG LQWHUHVW LQ

KDUPRQL]DWLRQ� 7KH 8QLWHG 6WDWHV WHUP IRU VRXQG UHFRUGLQJV� IRU H[DPSOH�

ZDV DOUHDG\ ORQJHU WKDQ WKH (XURSHDQ WHUP EHIRUH WKH &7($� 6HH ����

+HDULQJ� VXSUD� DW �� �/HKPDQ��


